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the Economy 





The monotonous rise in the cost of living went on 
during March. The Bureau of Labor Statistics reports 
the new adjusted Consumers’ Price Index at 184.5 on 
March 15, up 0.4 per cent from February. 


Average earnings in manufacturing also continued 
a long rise, standing at $64.36 in March, up $.60 from 
the previous month and $8 from a year ago. Gross 
hourly earnings were $1.57 in March. 


More than a million workers joined the labor force 
in March, bringing total employed to 60.1 million from 
the 58.9 million reported in February. 


New claims for unemployment compensation fell to 
770,000 in February from over a million in January, the 
United States Employment Service has announced. 


New work stoppages in February numbered 400, 
according to BLS. This is the same figure as was 
reported in January. Total workers involved, how- 


ever, rose from 185,000 to 220,000. 


The Federal Reserve Board reports a new postwar 
high in industrial production for March. On an index 
with 1935-1939 equal to 100, the March figure is esti- 
mated at 223. 


Manufacturers’ sales declined fractionally in February 
to $23.1 million from January's $23.3 million. New 
orders declined from $27.9 million in January to $25.9; 
inventories rose. 


The wholesale price index continued a fractional 
downward dip, falling to 183.1 in the week ending 
April 14. A year ago the figure, with 1926 as 100, 
stood at 152.5. 


Retail sales in February are estimated by the Federal 
Reserve at $12.9 million, a sharp drop from the $13.2 
reported in January. Retail inventories reached a 
new all-time high of $17.8 million. 


Cash dividends publicly reported in February were 
$219.3 million, the Department of Commerce reports. 
The figure for a year ago was $213.2 million. 


Construction rose in March to complete the largest 
first quarter volume on record, says BLS. Total 
value of private residential building rose slightly to 
$848 million, fourteen per cent above March, 1950. 


In the four weeks ending April 14 there were 673 
business failures reported by the Department of Com- 
merce. This is a rise over the 635 reported in March. 
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Effects and Purposes of Picketing 


By SYLVESTER PETRO, Assistant Professor of Law, New York University 


ONVENTIONAL union practice in 

disputes with employers is to try to 
cut them off from vital markets. There is 
nothing complicated or mysterious about 
this practice. Like businessmen and any- 
one else who has given any thought to the 
way in which a private enterprise economy 
operates, union leaders know that an effec- 
tive way to bring a businessman to terms 
is to threaten injury or death to his business. 


The place of picketing in this general 
scheme of labor strategy has been sketched 
in the preceding installment of “The De- 
veloping Law.” There the evolving views 
of picketing were reviewed, and an attempt 
was made to sketch briefly the objectives 
of organized labor and the means available 
for achievement of those objectives. The 
analysis was designed to isolate and focus 
attention on the question—Why do unions 
picket? It was believed that an intelligent 
and fruitful understanding of the nature of 
picketing could be gained best in such a 
perspective. Central ideas were two: first, 
that a human, purposive activity is often 
understood most clearly in terms of its 
motivations and objectives; second, that its 
specific character is often most precisely 
ascertained when one understands why it 
was chosen in preference to other means. 


Nonconformists 
and Striker-Replacements 


Assuming that a union wants to boycott 
an employer, to cut him off from his various 
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markets, why does it use picketing? The 
answer is that in terms of human psychol- 
ogy and of the present status of union and 
industrial organization, picketing is a most 
effective, though by no means the only, 
technique for isolating an employer from 
vital markets. 

Elements of mass picketing, picketing 
which is patently violent and intimidatory 
and which physitally blocks access to dis- 
puted premises, tend to obscure the real 
problem. Where such elements exist, where 
the picketing is what we shall call “overtly 
coercive,” there is no real problem: Every- 
one can see how the picketing isolates the 
disputed premises from vital markets, and 
almost everyone can see why a civilized 
society cannot tolerate such action. 

The real problem arises in connection 
with picketing which contains no overtly 
coercive elements. The real problem is 
whether, in connection with such picketing, 
it is accurate to say that the conduct is 
noncoercive; or that, in regard to such 
picketing, it is even accurate to conclude 
that coercive and noncoercive elements are 
practicably (not analytically) separable. 

Because the overtly coercive element only 
obscures the real problem, it will be disre- 
garded in the ensuing discussion. The dis- 
cussion will proceed—and this is of course 
to some degree unrealistic—as though there 
were no such thing as overtly coercive 
picketing. 

When the term “picketing” is used here- 
inafter, it will refer to the situation in 
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which one or a few persons walk, stand or 
are otherwise posted near a given site, The 
persons are somehow identified—by arm- 
bands, placards or other means of identifi- 
cation—as union men or other workers who 
have some kind of grievance against the 
person or company being picketed and who 
wish to cut off all dealings, by everyone, 
with the site with which the picketing is 
associated. By “the site” is meant the 
object—the store, building, office, plant, 
truck, airfield, home, etc.—to which the 
picketing persons are directing their atten- 
tion. It will be assumed, as has been indi- 
cated, that the picketing persons do not 
physically block access, that they do not 
explicitly threaten injury to those whose 
paths somehow intersect those of the pick- 
ets, and that there have not been physical 
clashes. However, it will not be assumed 
that the pickets, or those affected by the 
picketing, are faceless, emotionless and non- 
human entities; nor will it be assumed that 
they have lost all power of word or glance. 
In other words, human nature will not, be- 
cause it cannot, if the analysis is to be real- 
istic, be deleted. 


As regards the persons affected by the 
picketing, the assumption will be that they 
are living human beings who, other things 
being equal, would like to continue what 
they were doing until their paths intersected 
the picket line and a new element was intro- 
duced; as regards the picketing persons, it 
will likewise be assumed that they are living 
human beings, picketing with an end in 
view, and that their immediate end is some- 
how to induce respect for the picket line. 
Finally, it wili be assumed that the various 
psychological associations in respect to 
picketing, in the community or in the 
nation, survive; and that these associations 
—favorable and unfavorable—are evoked as 
the picketers and those to whom the picket- 
ing is addressed come together. 


HEN let us take the less complex cases 

of picketing, so that the effects of picket- 
ing on various groups can be viewed in 
isolation, as well as in combination. Con- 
sider the case of a simple strike for higher 
wages, called against a plant which is cut 
off from the community as a whole, and 
with which the general public has no occa- 
sion to deal. Let us assume that the plant 
is in no need, during the period of the 
strike, of raw materials from outside or of 
transport of its products to the outside. 





Picketing as a purposive activity will be 
carried on in such a situation for one, and 
only one, immediate purpose: to induce 
existing, “non-conforming” employees (who 
have refused to join the strike) and striker- 
replacements to stay away from the struck 
plant. The object is to exclude the em- 
ployer from the labor market. 

Certain observations must be made if such 
picketing is to be viewed in proper per- 
spective. First, it should be noted that no 
one has compelled the strikers to quit work; 
they have done so because they were dis- 
satisfied with their wages. If they are being 
relatively underpaid, in a free market, the 
chances are very great that the strike, even 
unsupported by picketing, will be success- 
ful. For the meaning of “relative under- 
payment in a free market” is simply and 
precisely that the workers could get equally 
desirable employment elsewhere at higher 
wages and that the employer cannot get 
equally desirable employees at the wages he 
was paying before the strike. 

Some will no doubt object at this point 
that the foregoing observation is hopelessly 
dated and unrealistic. Perhaps it is, but 
until we are prepared to say that strikers 
may not seek other employment while they 
are on strike, it must still be conceded that 
the “rules of the game”—in contrast to the 
way in which the game is actually played— 
envision freedom on both sides during a 
strike: freedom of the strikers to take 
other work, and free access of the employer 
to the labor market. There can be no real 
doubt that this is the implicit rule of the 
strike game. One need refer only to the 
rule, established under the Wagner Act, 
that employers may replace economic strik- 
ers without committing an unfair labor 
practice;’ and, if further support is needed, 
to the rule that employers are guilty of 
unfair labor practices where they blacklist 
strikers or other employees who engage in 
union activities.’ 

These rules are implicitly predicated on 
the free-market principle. If that principle 
were not controlling, the structure of labor 
relations law, if it were to be consistent and 
sensible, would have to require that the 
employer cease all operation during a strike 
and that the strikers engage in no re- 
munerative activities. 

One other observation must be made in 
order to get the present problem into 
proper perspective. The same basic rules 





1Cf. NLRB v. Mackay Radio & Telegraph 
Company, 1 LABOR CASES { 17,034, 304 U. S. 
333 (1938). 
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2Cf. 2 CCH Labor Law Reports (4th Ed.) 
{ 3760. 
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of the American industrial game are inti- 
mately related to the rights, not only of 
the strikers and the struck employer, but 
also to those of nonstriking employees of 
that employer and of persons who may 
wish to take jobs vacated by the strikers. 
Employees were assumed to have a “right,” 
even before Section 7 of the NLRA was 
amended by the Taft-Hartley Act, to refuse 
to participate in concerted activities of their 
fellow employees. And it is a corollary of 
the employer’s right to hire striker-replace- 
ments that the unemployed, or others ‘seek- 
ing work vacated by strikers, have a right 
to offer their services. 


OW, in view of these considerations, 

what is there to be said of picketing 
in connection with a simple economic strike, 
within the context of our hypothetical case? 
Is it accurate to view such picketing as 
simply or essentially a means of publicizing 
the existence of a labor dispute? Normally, 
in such cases the picketing carries a heavy 
menace, is burdened with ominous over- 
tones. But that case is too easy: It is 
obvious in such a case that the pickets are 
seeking to coerce nonconformist employees 
and those exercising their right to seek 
employment during a strike. The harder 
case is where the menace is veiled, where 
it shows itself only in the inevitable name- 
calling and hard looks. In such cases can 
it be said that the picketing is primarily or 
essentially a means of publication? 

The answer comes most quickly when 
one asks: Publication of what? So far as 
nonconformist employees are concerned, 
they do not need to be told that there is 
a strike. They have probably been ap- 
proached before the strike, so that they 
know all about it. In regard to them it 
is impossible to conclude that the picketing 
serves an informational purpose; if they have 
not been clearly informed on the issues 
before the strike, they will never get better 
information from a picket line. 

The only possible conclusion, then, is 
that the picketing is designed to serve some 
other purpose. If it is not designed to in- 
form and to educate, it must be designed 
to induce, and in a manner different from 
that in which information and education 
operate. What is this manner? Empathy? 


Sympathy? Or coercion? Those who have 
seen picket lines in operation will know the 
answer. “The fact is,” as Professor Gregory 
has succinctly put it, “that [picketing] .. . 
is simply a species of coercion traveling 
under the guise of speech for the purpose 
of enjoying constitutional immunity. .. . 
Any candid labor leader would, in all prob- 
ability, confess this off the record.” * 


The case is somewhat different with re- 
spect to striker-replacements. There is no 
doubt that, in regard to them, the picketing 
may serve an informational purpose; but 
the basic questions are: first, whether that 
is all it does; second, whether the informa- 
tional purpose can be separated from the 
other purposes, if any; and, third, whether, 
if the picketing union wants only to inform, 
picketing is the device that should be used. 


As to the first, the answer is not too 
difficult. Picketing may in certain cases 
inform of the existence of a labor dispute, 
because it is conceivable that striker-re- 
placements do not always know that they 
are applying for jobs which have been 
vacated by strikers. While opinion will of 
course vary as to how much weight should 
be given this theoretical possibility, scarcely 
anyone can contend that a picket line only 
informs striker-replacements, Without much 
question it performs other fear-compelling, 
thought-compelling functions, because (if 
for no other reason) it “informs” so bluntly, 
so inadequately, and, once again, so inevi- 
tably in a context of menace and antagonism. 
One’s acquaintance with human nature must 
be slight, indeed, if he cannot sense the 
inevitability of antagonism between strikers 
and those who apply for jobs vacated by them. 


Nor can the informational purpose be 
separated from the coercive, as long as the 
same picket line is utilized for both. Pro- 
fessor Cox recognizes this when he says: 
“Undoubtedly the fear of violence is never 
wholly absent.” But his conclusion is that 
“The irreducible minimum is the price of 
the opportunity for expression.” * 


Professor Cox’s conclusion raises, in an- 
other form, the third question posed: If the 
picketing union wants only to inform, is 
picketing the device which will naturally 
suggest itself? The answer, as it seems to 
me, is plainly, “No.” There are simply too 





*Gregory, Labor and the Law (1949), pp. 
360, 361. 

*Cox, ‘‘The Influence of Mr. Justice Murphy 
on Labor Law,"’ 48 Michigan Law Review 767, 
788, note 85 (1950). . The conclusion quoted in 
the text is reproduced out of context. Cox 
was referring to ‘‘publicity’’ picketing—i. e., 
picketing addressed to the general consuming 
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public—not picketing addressed to striker-re- 
placements. However, it is entirely possible, 
since Cox does not deal with the effect of pick- 
eting on striker-replacements, that he con- 
siders picketing an exercise of the right of 
free speech where addressed to them. If so, 
of course, the use of the quotation is not ut 
all misleading. 
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many alternative, superior devices for the 
publishing of information. Most strikes get 
advertisement from the “captive press”; in 
fact striker-replacements sometimes look 
for jobs on the basis of such press notices. 
Moreover, many states require that strike- 
bound employers advertising for workers 
give notice that there is a strike; and this 
requirement might well be made universal, 
provided that appropriate measures are 
taken to prevent such notices from acting 
as boycott signals. Again, handbills and 
union publications, word-of-mouth, etc.,— 
all these are possibilities at least equal to 
picketing in “publication” value. Finally, 
the same would be true, of course, of a 
large sign planted at the site of the strike; 
such a sign, unattended by pickets, might 
easily tell far more about the dispute than 
any picket line could hope to do. 


The truth is, it would seem, that picket- 
ing is about the worst conceivable form of 
publication or expression, and one of the 
best conceivable methods of producing in 
the hearts of striker-replacements a stultify- 
ing fear of violence. Paraphrasing Profes- 
sor Cox, one might say that an “irreducible 
minimum of information and expression is 
the price which picketing unions must pay 
for the opportunity of coercing.” 


With respect to the first of the varied 
groups of persons affected by picketing, 
then, it would seem that the publication 
effect is irrelevant: clearly so in connection 
with nonconforming employees, and minimal 
and incidental in connection with striker- 
replacements. The’ essential effect, as well 
as purpose, of the picketing would seem to 
be one of coercion of both classes.* 


Signal Picketing 


There is one other general class of em- 
ployees to whom picketing is ordinarily 
addressed —employed members of other 
unions. In regard to this class, picketing 
operates in a manner different from that 
which we have just surveyed. A few type- 





situations will bring out clearly the manner 
of operation. 


First, take the case which may be called 
“hit-and-run” picketing. This phrase first 
saw life in connection with a strike by 
employees of the Western Electric Com- 
pany, a subsidiary of American Telephone 
& Telegraph. The strikers would post 
themselves for a little while at Bell Tele- 
phone Company buildings, and would leave 
as soon as the picketing had caused em- 
ployees there to refuse to go to work.* 


Another, historically more important expo- 
nent of this type of picketing,.as Professor 
Cox has noted, is the International Brother- 
hood of Teamsters. When the Teamsters 
meet an obstinate trucking company, they 
may picket its main premises; but, if those 
premises are for one reason or another in- 
appropriate, the Teamsters will dispatch 
“pickets” to follow the employer’s trucks 
until they reach a terminal, a loading or 
unloading dock. When the terminal is 
reached, the “pickets” will identify them- 
selves in one way or another to the dock- 
workers and post themselves near the “hot” 
trucks. The immediate consequence, be- 
cause the dockworkers are usually good 
union men, is that the trucks of the obsti- 
nate employer will receive no attention.‘ 


Clearly, this kind of picketing is merely 
a signal, in response to which other em- 
ployees refuse to work. But the unreason- 
ing, mechanical way in which such picketing 
operates, emerges most clearly in those 
cases in which the machinery breaks down. 
Such a breakdown can best be described by 
taking a slightly more complex case. Sup- 
pose, as often happens in large cities, com- 
pletely unrelated employers occupy adjoining 
premises; then suppose that a union having 
a dispute with one of these employers acci- 
dentally permits its picket line to extend to 
the premises of the unrelated, completely 
neutral employer. Here is what happened 





5’ The NLRB has held that an employer com- 
mits an unfair practice where he uncoercively 
and peaceably solicits strikers to return to 
work. Cincinnati Steel Castings Company, 2 
CCH Labor Law Reports (4th Ed.) { 9323, 86 
NLRB 592. Apparently the feeling is that such 
solicitation is not an exercise of the right of 
free speech, even though it involves the use 
of real speech. If this ruling and its under- 
lying assumption are sound, it is impossible to 
see how picketing, which much more forcefully 
requests workers to join a strike, can be held 
to be an unregulable exercise of free speech. 
An employer’s request for abandonment of a 
strike, provided it contains no threat of reprisal, 
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must certainly appear to all to be the same kind 
of action as a union’s urging that workers join 
a strike. Further, it seems unsound to say 
that there is any more implicit coercion in the 
employer’s request than there is in the average 
picket line addressed- to nonconformist em- 
ployees and striker-replacements., 

*New York Herald-Tribune, November 14, 
1950, p. 1. 

™Cf, Teamsters Local No. 807 and Schultz 
Refrigerated Service, Inc., 2 CCH Labor Law 
Reports (4th Ed.) { 9462, 87 NLRB, No. 82; 
and Sterling Beverages, 2 CCH: Labor Law 
Reports (4th Ed.) 7 10,060, 99 NLRB, No. 75. 
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in two recent cases containing roughly the 
foregoing facts: Union members employed 
by the neutral employer refused to enter 
upon his premises.’ 


This kind of case speaks volumes for pur- 
poses of any realistic analysis of the char- 
acter of picketing. It shows, concededly in 
exaggerated form, the utter inadequacy of 
the rather frequent attempts to associate 
picketing generally with speech, expression, 
publication, etc. The employees of the neu- 
tral employer, in the last example, obviously 
acted something like automata; they did not 
understand what the picketing was all about; 
the picketing affected them in about the 
same way as the torero’s muleta affects the 
fighting bull, although in reverse. 


And yet, it is not accurate to say that 
the response by union men to picketing is 
always automatic, senseless, unreasoning. 
On the contrary, in many cases the respect 
shown for picket lines is most rational, and 
in many others the motivation bespeaks, as 
someone has said of gratitude, “a lively 
sense of favors to come.” Entirely as ra- 
tional as the typical unlawful businessmen’s 
combination in restraint of trade is that 
type of respect for picket lines which is 
produced by union laws, In many unions, 
respect for picket lines, especially for those 
set up by affiliated unions, is an explicit 
obligation of all members—an obligation 
for the violation of which severe penalties 
are imposed. 


In regard to the effect of picket lines 
on members of an unaffiliated union, “labor 
solidarity” and the “lively sense of favors 
to come” are rather effective substitutes for 
explicit obligation. Every union man feels, 
more or less, as the Court of Appeals for 
the Ninth Circuit has said,’ that he should 
respect all picket lines, except, as in the 

“case of union rivalry, where he has been 
given orders or permission to “go through.” 
With the growing solidarity evinced by the 
return of the Machinists to the AFL, and by 
the present era of good feeling between the 
CIO and the AFL, it can be expected that 
respect for picket lines, even those set up 
by unrelated unions, will increase. 


HIS general phenomenon is what Mr. 

Justice Black had in mind when he 
spoke, in the Giboney case,” of the defendant 
union’s “powerful transport combination.” 
However, it must be noted that the opinion 
in Giboney did not retreat an inch from the 
position that picketing is speech; it merely 
held that picketing is not entitled to more 
protection than other kinds of speech. An 
unlawful boycott is no more legalized by 
the fact that it is precipitated by “picketing- 
speech,” said Mr. Justice Black, than it 
would be if activated by the speech or 
communication of businessmen.” 


Thus, at bottom, the ruling in Giboney 
was directed more toward the factors which 
accounted for the response of union men to 
picketing than it was to the picketing itself. 
The Court upheld the injunction against 
the picketing, not because it had abandoned 
the identification of picketing with speech, 
but because it would have permitted an 
injunction against any means, including 
real speech, which was used to effectuate 
a boycott made unlawful by state statute. 
Hence, it cannot be said, speaking very 
precisely, that Giboney discarded the identi- 
fication of picketing and speech, even where 
the picketing operated plainly as a signal. 


This conclusion is noteworthy, not only 
because it is a reminder of the continuing 
importance of the general issue, but also be- 
cause it helps to refocus attention on the 
central problem of the present discussion, 
namely, the precise character of the opera- 
tion of signal picketing. After having ex- 
amined the way in which signal picketing 
operates, and after having noted that the 
Supreme Court has not said that even such 
picketing is unlike speech, the question is 
posed clearly: Is it accurate to identify 
signal picketing with speech? 


If we keep the content of the word 
“speech” within any reasonable limits, the 
answer must be, “No.” And the accuracy 
of this reply can be quickly demonstrated, 
once the character of signal picketing has 
been examined. It can be demonstrated 
simply by pointing out that exactly the 
same effects achieved by signal picketing 
might be achieved as well by hanging, at 
the site of the dispute, a red cloth, a blue 
eagle or any other symbol which union 





8 Cf. Holt v. Superior Court, 19 LABOR CASES 
1 66,066 (Cal. App., 1950); Motion Picture Ma- 
chine Operators Vv. Zaragoza Amusement Com- 
pany, 17 LABOR CASES { 65,545, 225 S. W. (2d) 
636 (Tex. Civ. App., 1949). 

* Printing Specialties & Paper Converters 
Union v, LeBaron, 15 LABOR CASES { 64,879 
(CA-9, 1949). 
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%” Empire Storage 4 Ice Company v. Giboney, 
16 LABOR CASEs { 65,062, 336 U. S. 490 (1949). 

u Cf. ‘“The Developing Law,’’ 1 Labor Law 
Journal 675, 744ff. (June, 1950). 
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members had been trained to identify as a 
boycott signal, 

However, if the word “speech,” as used 
in the Constitution, is stretched to cover 
communication of all kinds and the com- 
munication of all kinds of things—i. e., 
thoughts, emotions, sensuous feelings—then, 
of course, there is no rational objective 
way at all to answer the question, except 
to say that “it’s up to the Supreme Court.” 
The ultimate problem, then, in regard to 
the question whether or not signal picket- 
ing is like speech reduces to a matter of 
understanding signal picketing and of de- 
fining the term “speech.” It is submitted 
here that this term cannot be fairly defined 
—as of either 1789, 1951 or any other time 
when language is a relatively neutral, non- 
political device”—to cover signal picketing. 


NE OBJECTION which may be raised 

at this point is that the whole analysis 
has been distorted by viewing the various 
effects of picketing as isolated and un- 
related matters. One might concede that 
purely signal picketing is not speech, but 
still maintain that picketing usually has 
varied and complex effects, some of which 
might accurately be associated with the 
kind of speech that the Constitution was 
meant to protect. 


There is some point in this objection; 
it ts somewhat unrealistic to separate the 
various effects of picketing; most picketing 
affects more than one of the classes of 
persons dealt or to be dealt with here— 
nonconforming employees, striker-replace- 
ments, union members and consumers. 
However, the real point made by the 
objection would seem to be that picketing, 
on the whole—viewed in terms of its various 
characteristics and effects—is something other 
than the speech which the Constitution 
protects. An attempt has already been 
made to show that this is true, at any rate, 
of signal picketing and of picketing di- 
rected to nonconforming employees and 
striker-replacements, If the conclusion is 
sound when the effects of picketing on these 
classes are separately considered, the sound- 
ness cannot be vitiated by putting all the 
effects together. For this is not a case 
where the whole is different from the 
parts; it is a case, instead, where the whole 
is the sum of the parts. 

However, the analysis is not yet complete. 
There yet remains for consideration the 





picketing affects the 


manner in which 
general public. 


‘Publicity’’ Picketing 


One immediate objective of picketing is 
often to induce members of the general 
consuming public to decline to deal with 
the businessman with whom the picketing 
union is disputing, The first and perhaps 
the most important observation to be made 
about this objective of picketing is that, 
viewing the labor relations field as a whole, 
it is of relatively minor importance, even 
though, in isolated cases, it may be a factor 
of real significance in a labor dispute. The 
thought here is that where picketing is 
largely directed to the consuming public 
the site of the dispute must almost neces- 
sarily be a retail store. 


Of course, if such picketing is carried 
through on a really grand scale, and for 
uneconomic objectives, the general interest 
may be severely prejudiced. This could be 
the case, for example, where a union, at- 
tempting to impose uneconomic conditions 
upon a manufacturer, should picket all his 
retail outlets and thus bring him to terms. 
Again, the residents of a given community 
might be seriously affected if a union should 
picket all retail outlets as part of a plan 
to make them participate in price-fixing or 
some other restrictive program. 


To the extent that “publicity” picketing 
involves, or may involve, such objectives, 
the statement that it is not important on an 
over-all basis must of course be qualified. 


The second general observation regarding 
“publicity” picketing is that such picketing, 
in the normal case, is likely to have effects 
other than the mere informing of the 
general public. 


Most retailers have supplies delivered 
to them. If those who deliver the supplies 
are union men, as they definitely will be 
in many cases, the picketing will act as a 
signal inducing them to refuse to make 
their delivery. Moreover, most retailers 
are likely to need servicing of one kind or 
another—plumbing repairs, shelving struc- 
tures or replacements, machine servicing, 
glazing, etc. If the servicemen are union 
members, as they undoubtedly will be in 
many cases, the picketing will likewise act 
as a signal, 

(Continued on page 389) 





122 The definitive work on the use of language 
for political purposes is, of course, George 
Orwell's novel, 1984. 
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Looks at Arbitration 


By HAROLD X. SUMMERS and BERNARD SAMOFF 


ECENTLY, 400 sober-minded leaders in 

the field of industrial relations con- 
vened at the University of Pennsylvania’ 
and spent a full day in a discussion of var- 
ious aspects of voluntary arbitration. Al- 
though they had their disagreements on 
techniques and other subsidiary problems, 
none cast doubt on the value of the process. 
It was quite apparent that the subject had 
passed the theoretical state and had cap- 
tured a prominent place as one of the tools 
for maintaining industrial harmony. The 
national labor policy, then, as it respects 
arbitration, becomes of paramount importance. 


We are concerned here with the National 
Labor Relations Act as one phase of the 
national labor policy. Does the Board give 
consideration to the fact that the parties 
could have resorted to arbitration, yet have 
failed to do so? What weight does it give 
to an arbitrator’s award? Does a refusal to 
arbitrate constitute an unfair labor practice? 
This article deals with the answers to these 





Although both authors are members 
of the NLRB staff, the views expressed 
in this article are their own and are 
not to be attributed to the Board. 
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THE EXISTENCE OF CONTRACTUAL 
PROCEDURES FOR ARBITRATION IS 
BEING GIVEN INCREASING WEIGHT 
IN CURRENT NLRB PROCEEDINGS 





and other related questions, to the extent 
that such answers have been given by 
decisions of the Board. 

At the outset, in any study of what the 
3oard has done or may be expected to do 
with respect to situations which impinge 
upon the arbitration process, it should be 
recognized that the Board’s authority in 
the field of unfair labor practices as pre- 
scribed by the NLRA is paramount. Sec- 
tion 10(a) of the original act—the Wagner 
Act—provides: 

“The Board is empowered, as hereinafter 
provided, to prevent any person from en- 
gaging in any unfair labor practice (listed 
in Section 8) affecting commerce. This 
power shall be exclusive, and shall not be 
affected by any other means of adjustment 





1Second Conference on Labor Arbitration, 
University of Pennsylvania Labor Relations 
Council and others, held November 17, 1950. 
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or prevention that has been or may be 
established by agreement, code, law, or 
otherwise.” 

The Supreme Court commented upon this 
section in the Consolidated Edison’ case, ob- 
serving that: 

“Congress declared that certain labor 
practices should be unfair, but it prescribed 
a particular method by which such prac- 
tices should be ascertained and prevented. 
By the express terms of the Act, the Board 
was made the exclusive agency for that pur- 
pose. ... The Board as a public agency 
acting in the public interest, not any private 
person or group, not any employee or group 
of employees, is chosen as the instrument 


to assure protection from the described. 


unfair conduct in order to remove obstruc- 
tions to interstate commerce.” (Italics sup- 
plied.) 

Nor can the Board’s paramountcy be ef- 
fected by an agreement of the parties: 


“Without restriction the Board may exer- 
cise jurisdiction over any situation involving 
an unfair labor practice affecting com- 
merce. . . . Whether or not a collective 
bargaining agreement has been reached as 
between an employer and the representative 
of a group of employees is immaterial, for 
collective bargaining agreements do not 
necessarily accomplish peace; they are not 
a guaranty that no further unfair labor 
practices will occur or that such practices 
will not burden commerce... . 


“The Act itself contemplates a continuing 
jurisdiction by the Board over employer- 
employee relationships for Section 10(a) 
includes a provision that the Board’s power 
over unfair labor practices, ‘shall be exclu- 
sive, and shall not be affected by any other 
means of adjustment or prevention that 
has been or may be established by agree- 
ment, code, law or otherwise’. Clearly, 
agreements between private parties cannot 
restrict the jurisdiction of the Board. We 
believe the Board may exercise jurisdic- 





tion in any case of an unfair labor practice 
when in its discretion its interference is 
necessary to protect the public rights de- 
fined in the Act.”* (Italics supplied.) 

Although the amended—Taft-Hartley— 
act omits the word “exclusive” from its 
Section 10(a), the effect, insofar as the sub- 
ject under discussion is concerned, is un- 
changed.* 

In other words, regardless of other avail- 
able remedies, the Board may take juris- 
diction and dispose of issues raised by 
charges of unfair labor practice. Neither 
the fact that arbitration has been used nor 
the fact that arbitration, though unused, is 
available to the parties, will deprive the 
Board of this authority. Therefore, the 
important question—and the question to 
which most of this article will be directed 
—becomes: How will the Board exercise 
this discretion? 


Where Available Arbitration 
Has Not Been Used 


The first case expressly calling for a 
Board decision on the subject arose out 
of a charge filed against the Newark Morn- 
ing Ledger.’ There, in 1940, the Board held, 
in an unfair labor practice charge alleging 
a violation of Section 8(3)* that, even though 
a grievance procedure, including arbitration, 
was available under the terms of an exist- 
ing collective bargaining agreement for a 
determination of the issue, the Board could 
—and in the instant case would—pass upon 
the merits of the discharges. Board Mem- 
ber Leiserson dissenting, it found that the 
employer had discriminatorily discharged 
one employee and ordered her reinstated 
and recompensed for loss of earnings. 

The decision was enforced by the Third 
Circuit Court of Appeals’ in an opinion 
which stated, among other things, that “The 
Congress has . . . reposed in the Board 
complete discretionary power to determine 





2 Amalgamated Utility Workers v. Consoli- 
dated Edison Company, 2 LABOR CASES { 17,055, 
309 U. S. 261 (1940). 

3 NLRB v. Walt Disney Productions, 9 LABOR 
CASES { 62,441, 146 F. (2d) 44 (CCA-9, 1944). 

* Amazon Cotton Mill v. Textile Workers 
Union of America, 14 LABOR CASES { 64,443, 
167 F. (2d) 183 (CCA-4, 1948); Gerry of Cali- 
fornia v. International Ladies’ Garment Work- 
ers Union, et al., 14 LABOR CASES { 64,260 
(Calif. Super. Ct., 1948); Amalgamated Associa- 
tion of Street, Electric Railway and Motor 
Coach Emplovees of America, et al. v. Dixie 
Motor. Coach Corporation, 15 LABOR CASES 
f 64,843, 170 F. (2d) 902 (CA-8, 1948). 

5 Newark Morning Ledger Company, 21 NLRB 
988 (1940). 
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***Tt shall be an unfair labor practice for an 
employer by discrimination in regard to hire 
or tenure of employment or any term or condi- 
tion of employment to encourage or discourage 
membership in any labor organization.’’ The 
same provision, in substance, has been carried 
over into the amended—or Taft-Hartley—act 
as Section 8(a)(3). The corresponding union 
obligation is found at Section 8(b)(2). 

™4 LABOR CASES { 60,440, 120 F. (2d) 262 
(1941), on rehearing (cert. den. 314 U. S. 693). 
Originally the court, on the basis that relief 
Ought to be sought through the procedure set 
up in the agreement or through the courts 
for breach of contract, had refused to enforce 
the Board’s order. 
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in each case whether the public interest 


desires it to act. With the appropriate 
exercise of that discretion we may not 
interefere.” * 


In a case decided two years later® the em- 
ployer interposed the ingenious defense, 
among others, that since the existing con- 
tract prohibited strikes and lockouts during 
its term and set up machinery for arbitra- 
tion, there could be no labor disputes which 
might burden or obstruct the free flow of 
commerce; hence, the Board did not have 
jurisdiction over the employer. The Board, 
referring to the Newark case, overruled the 
defense.” 

Having thus rejected the theory that the 
existence of contract-created remedial ma- 
chinery served to deprive it of jurisdiction, 
the Board, in the next casé of major impor- 
tance in the field, exercised its discretion in 
the direction of refraining from intruding 
into the collective bargaining process. 

In this case—the Consolidated Aircraft 
case “—the employer and the charging union 
were parties to a collective bargaining con- 
tract which provided for arbitration as the 
terminal point of its grievance procedure. 
The employer having taken action with 
respect to six working conditions without 
prior consultation with the union and having 
discharged two employees, the union filed 
a charge alleging violations of Sections 
8(1),” (3) and (5).™ 

Although the Board found that the em- 
ployer’s unilateral actions constituted inter- 
ference with the employees in the exercise 
of their. self-organizational rights—8(1)—it 
refused to find that these actions con- 
stituted a refusal to bargain—8(5)—in view 
of the fact that four of the six items had 


subsequently been satisfactorily settled be- 
tween the parties, while the union had never 
sought to utilize the grievance machinery 
on the other two; and it refused to pass on 
the merits of the discharge allegations— 
8(3)—because arbitration had never been 
resorted to. It dismissed the 8(3) and (5) 
allegations without prejudice,“ making the 
following observation: 

“We are of the opinion . . . that it will 
not effectuate the statutory policy of en- 
couraging the practice and procedure of 
collective bargaining for the Board to as- 
sume the role of policing collective contracts 
between employers and labor organizations 
by attempting to decide whether disputes 
as to the meaning and administration of 
such contracts constitute unfair labor prac- 
tices within the meaning of the Act. On 
the contrary, we believe that parties to 
collective contracts would thereby be en- 
couraged to abandon their efforts to dis- 
pose of disputes under the contracts through 
collective bargaining or through the settle- 
ment procedures mutually agreed upon by 
them and to remit the interpretation and 
administration of their contracts to the 
Board. We, therefore, do not deem it wise 
to exercise our jurisdiction in such a case, 
where the parties have not exhausted their 
rights and remedies under the contract as 
to which the dispute has arisen.” ” (Italics 
supplied.) 

The decision, as modified, was enforced 
by the circuit court.” 

This case, it is submitted, stands for the 
proposition that, where arbitration is avail- 
able for the settlement of the issue, the Board 
will not remedy that which might otherwise 
constitute an unfair labor practice. 





8120 F. (2d), at p. 268. 

* North American Aviation, Inc., 44 NLRB 
604 (1942). 

1 But petition for enforcement. was denied 
on other grounds (7 LABOR CASES { 61,656, 136 
F. (2d) 898 (CCA-9, 1943)). 

11 Consolidated Aircraft Corporation, 47 NLRB 
694 (1943). 

122 ‘*‘It shall be an unfair labor practice for an 
employer to interfere with, restrain, or coerce 
employees in the exercise of the [self-organiza- 
tional] rights guaranteed in Section 7’’; re- 
enacted in the Taft-Hartley Act as Section 
8(a)(1). The corresponding wnion obligation 
is found in 8(b)(1)(A). 

18 See footnote 6. 

1% Section 8(5) of the Wagner Act (and 8(a) 
(5) of the Taft-Hartley Act): “It shall be an 
unfair labor practice for an employer to refuse 
to bargain collectively with the representatives 
of his employees, subject to the provisions of 
Section 9(a).’’ The corresponding wnion obli- 
gation is found in 8(b)(3). 
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% Normally, dismissals of the allegations in 
a complaint are with. prejudice; and a possible 
inference herefrom would be that the allega- 
tions might be reraised after the grievance 
machinery had been exhausted. But see the 
Timken case, discussed herein. 

16 47 NLRB, at p. 706. 

78 LABOR CASES { 62,088, 141 F. (2d) 785 
(CCA-9, 1944). The court reversed several find- 
ings of the Board on the merits but did not 
disturb the principle under discussion herein. 
If anything, the court went further than the 
Board; it reversed the Board’s ruling that one 
of the specified acts constituted a violation of 
8(1), pointing out that the act in question was 
taken pursuant to a difference of opinion as to 
the meaning of the contract, which difference 
was susceptible of resolution by resort to the 
contract machinery. ‘There is nothing in the 
evidence to cast any doubt upon the good faith 
of either party in this disagreement. The con- 
tract provides for arbitration in proper cases 
of difference and the disagreement seems to 
fall squarely within this provision."”” (Page 788.) 
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In an opinion™ enforcing a subsequent 
Board decision” the Ninth Circuit Court 
of Appeals said: 

“No inference can be drawn from [the 
Consolidated case] . . . that where an unfair 
labor practice within the terms of the Act 
exists, the grievance and arbitration pro- 
cedures established in a prevailing collec- 
tive bargaining agreement must be 
exhausted before the National Labor Re- 
lations Board will accept jurisdiction over 
the matter.” 


Consolidated Rule 


At first blush, this appears to be incon- 
sistent with the interpretation above given 
to the case by the authors. Actually, how- 
ever, the court was merely repeating that 
which the Board had said in the Newark 
case and which has never been reversed 
or modified—that the Board is not barred 
from considering a matter merely because 
there is contractual machinery covering it. 

This principle—herein to be referred to 
as the Consolidated rule—was pointedly rein- 
forced in a subsequent court decision. The 
Board, in 1946, was called upon to consider 
the legality of various actions taken by the 
Timken Roller Bearing Company. Among 
other things—one of which will be discussed 
at some length in the next section of this 
article—the Board decided™ that the em- 
ployer’s refusal to discuss certain items 
raised by the union which was the exclusive 
bargaining agent for the company’s em- 
ployees constituted a refusal to bargain 
within the meaning of Section 8 (5). Upon 
appeal, the Sixth Circuit Court of Appeals ™ 
reversed the Board on this point, stating 
that the instances under discussion were 
differences between the parties which could 
have been resolved by resort to the estab- 
lished grievance machinery. 

Since the court decision in the Timken 
case—which was issued in May of 1947— 
the Board has had no occasion to rely upon 
the Consolidated rule in support of any of its 





decisions.” On the other hand, it has 
never reversed that rule. And the modi- 
fications and exceptions which have arisen 
have only served to delineate the rule. 


An obvious exception has been made in 
the case in which the charged party has re- 
fused to utilize or to participate in the ma- 
chinery afforded by the contract. For 
example, in Marlboro Cotton Mills™ the 
employer refused to arbitrate a question of 
discharge, although arbitration was pro- 
vided for in the contract; and in Carroll’s 
Transfer Company™ the employer ignored 
the request of the union that the method 
of hiring be arbitrated. In each case, the 
Board handled the matter on its merits. 


The Board has also departed from the 
Consolidated rule where the employer demon- 
strated a flagrant disregard for the act. In 
the Disney case,” the Board found that the 
employer had violated Section 8 (3) of the 
act even though arbitration machinery pro- 
vided under the contract had not been 
utilized. The rationale appears to have been 
that since, in this case, the discharge com- 
plained of was allegedly the second dis- 
criminatory discharge of the same employee, 
some Board action was necessary in order 
to reassure the employees of their self- 
organizational rights. 


Combustion Engineering Case 


Another departure was developed in the 
Combustion Engineering case.™ The individual 
involved had been discharged pursuant to 
a union-security provision in a contract 
which had expired before the date of the 
discharge. As one of the defenses to an 
8 (a) (3) charge filed against the employer 
and an 8 (b) (2)™ charge filed against the 
incumbent union, it was pointed out that 
the complainant had failed to prosecute a 
grievance or to insist upon arbitration ma- 
chinery, both of which were provided for 
in the contract in effect at the time of the 


discharge. 





% NLRB v. Walt Disney Productions, cited 
at footnote 3. 

” Walt Disney Productions, 48 NLRB 892 
(1943). Facts in this case will be discussed. 

*» Timken Roller Bearing Company, 70 NLRB 
500 (1946). Member Reilly dissented with re- 
spect to that portion of the Board’s decision 
discussed in this paragraph. } 

2 Timken Roller Bearing Company v. NLRB, 
12 LABOR CASES { 63,793, 161 F. (2d) 949 (1947). 

22 In Stockham Pipe Fittings Company, 2 CCH 
Labor Law Reports (4th Ed.) { 9054, 84 NLRB 
629 (1949), the Board, dismissing an 8(a)(3) 
allegation on the merits, found it unnecessary 
to pass on the trial examiner’s recommendation 
to dismiss based in part on the failure to use 
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the grievance machinery. In Midland Broad- 
casting Company, 2 CCH Labor Law Reports 
(4th Ed.) 110,680, 93 NLRB, No. 65, a ma- 
jority of the Board dismissed an 8(a)(5) alle- 
gation on the merits and on the basis of the 
Consolidated rule. 

23 53 NLRB 965 (1943). 

2456 NLRB 935 (1944). 

2% Walt Disney Productions, cited at footnote 
19; enforcement, footnote 3. 

2% Combustion Hngineering Company, Inc., 
et al. and International Brotherhood of Boiler- 
makers, etc., Local 656, 2 CCH Labor Law Re 
ports (4th Ed.) { 9370, 86 NLRB 1264 (1949). 

t See footnote 6. 
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The Board met this defense with the 
observation that “the Respondent Com- 
pany and the Union would be on the same 
side, that is, arrayed against the interests of 
the employee, in the event that he prose- 
cuted a grievance. The employee would be 
denied the customary representation by the 
bargaining representative. Thus, the proc- 
esses of Collective bargaining would not be 
available in this case for settlement of the 
dispute.” * (Italics supplied.) 


The Board then proceeded to pass upon 
the merits. 


A fourth and most controversial exception 
or modification of the rule under discussion 
is found in connection with a field in which 
the Board appears tu have reserved to itself 
the determination of certain questions 
which, theoretically, lend themselves to dis- 
position by an arbitrator. Such questions 
involve the items to be discussed at the 
bargaining table—the scope of collective 
bargaining. 

As our industrial economy expands and 
becomes more complex, employees’ interests 
multiply and become more comprehensive. 
Inevitably, their representatives’ attentions 
—and demands—widen; and, inevitably, 
subjects are broached which hitherto have 
been considered to be within the exclusive 
domain of management. Among such sub- 
jects have been pensions and group in- 
surance programs. Where employers have 
refused to discuss these subjects when 
raised by unions with which they were 
dealing,” or where employers have taken 
unilateral action thereon,” the Board has 


found that there has been a refusal to 
bargain despite the union’s failure to utilize 
existing grievance machinery: 


“We believe that the Board is the proper 
forum for adjudicating such legal issues as 
are here raised by the Respondent.” * 


It is to be expected that, as unions’ in- 
terests progressively widen, the Board will 
be called upon to pass upon employers’ 
duties to discuss still other—and still more 
controversial—issues.” 


There is one section of the present act 
in connection with which, by specific statu- 
tory language, an agreement by the parties, 
including an agreement to arbitrate, will 
serve to deprive the Board of jurisdiction. 
We refer to the so-called jurisdictional-dis- 
pute provisions.“ Although, under these 
provisions, the Board is called upon to make 
a determination of rights as between parties 
—Which labor organization, trade, craft or 
class is entitled to perform the work in 
question?’—these parties are given ten days 
after receiving notice of the filing of the 
charge in which either to adjust the matter 
voluntarily or to agree upon methods for 
adjustment; and, upon notification that 
either of these has been fulfilled, the charge 
will be dismissed. 

Almost immediately after the passage of 
the act, the National Joint Board for the 
Settlement of Jurisdictional Disputes, 
headed by John T. Dunlop, was set up by 
the Building and Construction Trade De- 
partment, AFL, the Associated General 
Contractors and a committee representing 
various specialty contractors, in order to 





°3 86 NLRB, at p. 1267. 

2 Inland Steel Company, 77 NLRB 1 (1948), 
enf'd 15 LABOR CASES { 64,737, 170 F. (2d) 247 
(CA-7, 1948), cert. den. 326 U. S. 960. 

% General Motors Corporation, 2 CCH Labor 
Law Reports (4th Ed.) { 8667, 81 NLRB 779 
(1949), enf’d 17 LaBorR CASES { 65,533, 179 F. 
(2d) 221 (CA-2, 1950); Standard Oil Company, 
2 CCH Labor Law Reports (4th Ed.) { 10,468, 
92 NLRB, No. 63 (1950). 

%t General Motors Corporation, 81 NLRB, at 
p. 781. 

%2 Of interest in this connection, but outside 
the scope of this article, is the obligation of 
employers to discuss any given subject, whether 
Or not contractual machinery is available for 
the disposition thereof. On the ground that 
this field lies beyond the organizational phases 
of collective bargaining, some authorities have 
questioned the wisdom of governmental inter- 
jection therein, either by the Board or by Con- 
gress. See Taylor, Government Regulation of 
Industrial Relations (1948), pp. 279-284; Cox 
and Dunlop, ‘‘Regulation of Collective Bargain- 
ing by the National Labor Relations Board,’’ 
63 Harvard Law Review 389, 391-401. 
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%3 Section 8(b)(4)(D): ‘“‘It shall be an unfair 
labor practice for a labor organization or its 
agents to engage in. {or to induce em- 
Ployees to engage in] a strike ... where an 
object thereof is forcing or requiring any 
employer to assign particular work to employees 
in a particular labor organization or in a par- 
ticular trade, class, or craft rather than to em- 
ployees in another labor organization or in 
another trade, craft, or class, unless such em- 
ployer is failing to conform to an order or 
certification of the Board determining the bar- 
gaining representative for employees perform- 
ing such work.”’ 

Also, Section 10(k): ‘‘Whenever it is charged 
that any person... [has violated 8(b)(4)(D)] 
the Board is empowered and directed to hear 
and determine the dispute out of which. . 
[the charge arose], unless, within ten days 
after notice that such charge has been filed, 
the parties to such dispute submit to the Board 
satisfactory evidence that they have adjusted, 
Or agreed upon methods for the voluntary 
adjustment of, the dispute. Upon compliance 
by the parties to the dispute with the decision 
of the Board or upon such voluntary adjust- 
ment of the dispute, such charge shall be 
dismissed."’ 
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provide a board of arbitration for dispos- 
ing of work disputes between affiliates of 
the department; and it is standard pro- 
cedure in the regional offices of the Board 
for the regional directors, in appropriate 
cases, to call the parties’ attention to the 
mode of settlement offered by the Dun- 
lop board, to suggest that they consider 
resorting to it, and, if necessary, to provide 
forms for stipulating to be bound by the 
decision of that board. And, presumably, 
any voluntary submission of a work dispute 
to an arbitrator of the parties’ choice would 
accomplish the same result—dismissal of 
the charge. 

From this recital, it can be seen that, 
generally speaking, the Board encourages 
parties to resort to the machinery, if any, 
which has been set up through collective 
bargaining in order to dispose of issues 
which have arisen. In the opinion of the 
writers, this practice (which is evinced not 
only in the reported decisions but -in the 
practices of the regional offices in the 
informal stages)™ goes far toward ef- 
fectuating the purposes of the act in en- 
couraging collective bargaining. And it 
would appear, from court and Board de- 
cisions involving other phases, that the 
trend is toward even greater respect for and 
adherence to contracts established through 
collective bargaining.” 


Where Arbitration Has Been Used 


Board treatment of the weight to be given 
to arbitration already used by the parties to 
“settle” an issue subsequently brought be- 
fore the Board somewhat parallels the 
handling of cases involving matters which 
could have been resolved by resort to the 
grievance machinery. In the first two cases 
in which the question was raised,” the 
Board found the defense—that the matters 
in dispute had been adjudicated and dis- 
posed of by an arbitration award—to be 
without merit, citing Section 10 (a) of the 
act as its authority. 


The question was next raised in the 
Timken case," another aspect of which has 
been discussed earlier. Among the allega- 
tions in this matter was one to the effect 
that the employer had refused to bargain 
collectively within the meaning of Section 
8 (5), by issuing an employees’ manual 
without prior consultation with the bargain- 
ing agent of its employees; the issue had 
gone through the grievance procedure pro- 
vided in the contract, including arbitration 
(the award being unfavorable to the union), 
and now, as indicated, the union sought a 
remedy from the Board. 


Expressly noting that the employer, in 
respect to the matter complained of, had 
refused to bargain collectively within the 
meaning of the prohibition, the Board, 
nevertheless, declined to order any remedial 
action in view of the fact that the matter 
had been arbitrated. Said the Board: 


“It would not comport with the sound 
exercise of our administrative discretion 
to permit the union to seek redress under 
the Act after having initiated arbitration 
proceedings which, at the union’s request, 
resulted in a determination upon the 
merits.” * 


This aspect of the decision was undis- 
turbed on appeal.” 


From this case, we evolve the general 
rule—we shall call it the Timken rule— 
that, where arbitration has been used to dis- 
pose of an tissue, the Board will not remedy 
that which might otherwise constitute an un- 
fair labor practice. 


The rule was extended to cover cases of 
allegedly discriminatory discharges in the 
Paramount case,” the trial! examiner there 
noting: 

“.. the problems of the case are particu- 
larly well suited to resolution by arbitration, 
and the award of the arbitrator is in ac- 
cord with the established line of authorities 
in comparable proceedings involving similar 
issues.” 





* This is not to say that the availability of 
grievance machinery will automatically result 
in the dismissal of a charge. In each case there 
is a thorough investigation of the merits in 
order to determine whether the matter falls 
under an exception to or modification of the 
Consolidated rule. 

% See Colgate-Palmolive-Peet Company  v. 
NLRB, 17 LABOR CASES { 65,445, 338 U. S. 355 
(1949) (union-security provisions); NLRB v. 
Dorsey Trailers, Inc., 17 LABOR CASEs { 65,574, 
179 F. (2d) 589 (CA-5, 1950), and United Elastic 
Corporation, 2 CCH Labor Law Reports (4th 
Ed.) 9042, 84 NLRB 768 (1949) (no-strike 
clause); Midland Broadcasting Company, cited 
at footnote 22 (provision allowing employer 
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contracts with individuals); and Shell Oil Com- 
pany, 2 CCH Labor Law Reports (4th Ed.) 
{ 10,596, 93 NLRB, No. 20 (1951) (waiver by 
union of right to select committee members). 

%J, Klotz é Company, 13 NLRB 746 (1939): 
Rieke Metal Products Corporation, 44 NLRB 
867 (1942). 

Cited at footnotes 20 and 21. 

%*% 70 NLRB, at p. 501. 

%In other respects the Board was reversed. 
Timken Roller Bearing Company v. NLRB, 
cited at footnote 21. 

” Paramount Pictures, Inc., 2 CCH Labor 
Law Reports (4th Ed.) { 8120, 79 NLRB 557 
(1948). 
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The Board, upon its “analysis of all the 
evidence in the case, including, among other 
things, the submission of the dispute .. . 
to arbitration,” adopted the ultimate con- 
clusion of the trial examiner but stated 
that it did not necessarily adopt the principles 
set forth by him. Since, however, the trial 
examiner had carefully analyzed the case and 
had concluded that, but for the submission 
to arbitration, each element required for a 
finding of unfair labor practice was present, 
it is difficult to conclude that the submission 
to arbitration was less than the compelling 
factor in the Board’s decision. 

Moreover, in a subsequent case,“ the 
Board adopted without comment that part 
of the trial examiner’s intermediate report 
which recommended the dismissal of an 
8 (a) (3) allegation on the ground, inter 
alia, that “it would not comport with the 
policy of the Act to encourage collective 
bargaining as a means of settling disputes, 
to review de novo issues decided by arbitra- 
tion provided in the contract, particularly 
where the award, complied with by the 
party against whom it was made [here, the 
employer] is not inconsistent with any 
remedy the Board might order.” 


(Caveat: It should not be concluded from 
the Timken rule that the Board is foreclosed 
with respect to fact-finding by the award 
of the arbitrator; for this is definitely not 
the case.“ Our point is that, in the absence 
of special circumstances discussed in this 
article, the Board will apparently exercise 
discretion—which it clearly has—to refrain 
from interposing its processes where an 
adequate remedy has been attained through 
arbitration provided for through collective 
bargaining.) 


Exceptions to Timken 


Having thus arrived at a general principle, 
we must now proceed to consider the ex- 
ceptions. In a field as fluid and dynamic as 
labor relations, the new and diverse prob- 
lems which ever arise cannot be solved by 


rigid and inflexible treatment.“ And the 
Board has attempted to adjust its principles 
to cope with these problems. 


A number of cases have involved the dis- 
charge of an employee pursuant to the de- 
mand of a contracting union under the 
current union-security clause, the charge 
in each case being filed after arbitration 
had been resorted to and an award handed 
down. On the whole, the Board has not 
hesitated to make its decision on the merits 
in each such case, despite the Timken de- 
fense raised by the employer (or union, as 
the case might be).“ Our analysis of the 
cases reported indicates that, in each of 
them, the arbitration proceeding was “de- 
fective” in that either the arbitrator’s con- 
clusion as to the obligations of the parties 
was considered by the Board to be incon- 
sistent with the rights and duties of the 
parties under the act,” or the dischargee was 
not adequately represented at the hearing.“ 


Although there are no reported cases 
noting exceptions to the Timken rule other 
than that discussed in the preceding para- 
graph, it would appear that the bases for the 
making of that exception, plus several re- 
lated bases, would pervade the entire field 
of cases which might be brought before the 
Board after having been “settled” through 
arbitration. 

In other words, in the opinion of the 
writers, the Board would rule upon the 
merits of an issue which had been the sub- 
ject of arbitration, if (1) the arbitrator’s 
findings are clearly unwarranted by the evi- 
dence which was before him; (2) new 
evidence available to the Board would 
render the arbitrator’s findings of fact 
clearly unwarranted; (3) the arbitrator’s 
conclusions are inconsistent with the prin- 
ciples of the act; (4) the remedy called for 
by the award is not consistent with Board 
remedies under similar circumstances; and 
(5) the charging party received no notice 
of, was not present at, or was not ade- 
quately represented in the hearing before 
the arbitrator. 





“1 Anchor Rome Mills, Inc., 2 CCH Labor 
Law Reports (4th Ed.) { 9362, 86 NLRB 1120 
(1949). 

*# Section 10(a) of the act; citations given 
in footnotes 2, 3 and 4 hereof; Gregory, Labor 
and the Law, pp. 407-408. 

* Cox and Dunlop, “The Duty to Bargain 
Collectively During the Term of an Existing 
Agreement,” 63 Harvard Law Review 1097, 1104. 

«Compare the Board's treatment of like cases 
when available arbitration has not been used— 
see preceding section of this article. 

* Hamilton-Scheu and Walsh Shoe Company, 
2 CCH Labor Law Reports (4th Ed.) { 8538, 
80 NLRB 1496 (1948); International Union, 
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United Automobile, Aircraft, etc., CIO, Local 
291 (Timken-Detroit Azle Company), 2 CCH 
Labor Law Reports (4th Ed.) § 10,551, 92 NLRB, 
No. 156 (1950). 

* General Instrument Corporation and United 
Electrical, Radio, etc. Local 436, CIO, 2 CCH 
Labor Law Reports (4th Ed.) { 8821, 82 NLRB 
866 (1949) (wherein, after rejecting the ‘‘arbi- 
tration defense,’’ the Board dismissed on the 
merits). Compare Paramount Pictures, Inc., 
cited at footnote 40; in that case the Board 
followed Timken, noting that the dischargees 
had participated in the arbitration proceeding, 
being represented by personal counsel. 
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While reluctant to pin a label on the re- 
lationship between the arbitrator and the 
Board with respect to an issue presented 
first to the one, then to the other, we liken 
the relationship to that existing between 
the Board and the court of appeals.” 


Before we leave the subject of the weight 
given by the Board to arbitrator’s awards, 
it would be pertinent to make reference to 
the observation noted at the end of the last 
section—to wit, the tendency of the Board 
and the courts to give increasing weight to 
collective bargaining contracts. It is sub- 
mitted that the honoring of arbitrators’ 
awards which are the culmination of the 
grievance machinery established by col- 
lective bargaining is just as important in 
the encouragement of collective bargaining 
as is the requirement to use the grievance 
machinery in the first instance. 

In order, however, to avoid any over- 
generalizing along these lines—and at the 
risk of deviating somewhat from the topic 
under discussion—let us here note that, al- 
though the encouragement of collective 
bargaining may call as strongly for the 
honoring of settlement agreements reached 
by the parties as for the honoring of arbi- 
tration awards, the Board has, in case after 
case, refused to give significant weight to any 
agreements to which the Board has not been 
a party; in this respect, at least, it has 
refused to take further steps in the direction 
indicated by Consolidated and Timken. 


Miscellaneous Problems 


The various other phases of the “Board- 
arbitration” relationship can be disposed of 


briefly, since there are few pertinent de- 
cisions by the Board. 


A question naturally arising in a discus- 
sion of the Board’s concern with arbitration 
is whether or not the refusal to arbitrate a 
disputed item is per se a refusal to bargain 
within the meaning of 8 (a) (5) or (b) 
(3). Cox and Dunlop® would make the 
answer depend, apparently, on whether an 
existing contract reasonably calls for the 
arbitration either of the subject raised or 
of the arbitrability of that subject: if the 
answer is in the affirmative, there is a duty 
to arbitrate under the act; if in the negative, 
there is no such duty. The Board, accord- 
ing to the reported cases, has not used this 
standard. Even though arbitration is re- 
quired by the contract, the Board does not 
regard a refusal to arbitrate, standing alone, 
to be a violation of 8 (a) (5)." A fortiori— 
although there have been no decisions to 
this effect—the refusal to arbitrate a ques- 
tion where no provision for arbitration 
exists (e. g., an item not covered by an exist- 
ing contract arbitration clause, or the terms 
of a new agreement) would not be held to 
be a refusal to bargain 


A related question is whether a refusal to 
include an arbitration clause in a contract, 
or an insistence that an arbitration clause, 
if agreed to, specifically exclude certain items 
from its operation, constitutes a violation of 
the law. It would appear that it does not.” 


It is possible—although no pertinent de- 
cisions have been reported—that the re- 
fusal of an employer to arbitrate may be the 
act which is alleged to be discriminatory— 
i.e., designed to encourage or discourage 





“ The latter relationship had been delineated 
recently by the Supreme Court in Universal 
Camera Corporation v. NLRB, 19 LABOR CASES 
766,191, and NLRB v. Pittsburgh Steamship 
Company, 19 LABOR CASES { 66,192 (both de- 
cided February 26, 1951). 

*® Kelly-Springfiela Tire Company, 6 NLRB 
325 (1938); Ann Arbor Press, 12 NLRB 640 
(1939); General Motors Corporation, 14 NLRB 
113 (1939), enf’d 3 LABOR CASES { 60,190, 116 
F. (2d) 306 (CCA-7, 1940); Granite State Ma- 
chine Company, Inc., 2 CCH Labor Law Reports 
(4th Ed.) 7 8319, 80 NLRB 79 (1948); National 
Biscuit Company, 2 CCH Labor Law Reports 
(4th Ed.) { 8865, 83 NLRB 79 (1949), enf’d 
as modified 19 LABOR CASES { 66,062, 185 F. 
(2d) 123 (CA-3, November 21, 1950). Similarly, 
an exhausting of the proscribed grievance ma- 
chinery, where such machinery does not pro- 
vide for arbitration, will not persuade the 
Board to refuse jurisdiction. Dant & Russell, 
Ltd., 2 CCH Labor Law Reports (4th Ed.) 
{ 10,487, 92 NLRB, No. 67 (1950). 

“The writers concede that when one talks 
of anything per se, he takes the risk of ex- 
tracting more out of a decision than was put 
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into it. An isolated factor upon which a de 
cision can be based is rarely found; Board 
decisions—as well as most human judgments— 
depend upon the “‘totality’’ of the situation, 
and this should be kept in mind when we, on 
this or on other points herein, attribute a 
Board decision to the presence or absence of 
any particular element. 

*° Cox and Dunlop, article cited at footnote 
43, pp. 1097, 1101-1110. 

5tIn Hmerson Electric Manufacturing Com- 
pany, 13 NLRB 448 (1939), the Board dismissed 
on the ground that the conduct complained of 
represented a breach merely of the contract, 
not of the act. In General Electric Company, 
2 CCH Labor Law Reports (4th Ed.) { 8387, 
80 NLRB 510 (1948), the Board adopted the 
trial examiner's observation that the employer's 
position was ‘‘tenable’’ and, as such, demon- 
strated good faith. 

52 In Alabama Marble Company, 2 CCH Labor 
Law Reports (4th Ed.) { 8978, 83 NLRB 1047 
(1949), enf’d 19 LABOR CASES { 66,139, 185 F. 
(2d) 1022 (CA-5, 1951), the Board, adopting 
the view of the trial examiner, held that, among 
other things, the failure of the employer to 
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union membership. (For example, the gist 
of a recent charge of which the authors 
have personal knowledge was that the em- 
ployer refused to agree to arbitration with 
respect to the charging party’s discharge, 
although it customarily agreed to arbitrate 
discharges, solely—according to the charge 
——because of the nature of the charging in- 
dividual’s union activities. There was no 
allegation that the discharge itself was dis- 
criminatory.) 


If the Board were to find that the em- 
ployer had diseriminatorily refused to 
arbitrate in violation of Section 8 (a) (3), 
it would appear that the proper remedy 
would be an order to agree to arbitration. 
(With respect to the matter above referred 
to, the informal investigation indicated that 
the charge was well founded, and an in- 
formal settlement agreement calling for 
the arbitration of the discharge served to 
dispose of the case.) This would be in line 
with Congressional directions to the Board 
to require such affirmative action with 
respect to unfair labor practices as will ef- 
fectuate the policies of the act.” 


We conclude this section with an item 
which might well have been discussed in 
the preceding question but which differs 
in kind as well as in degree from the other 
problems raised there. Our reference is 
to the field representation questions ‘such 
as: What, under the circumstances, is the 
unit which is appropriate for collective 
bargaining purposes? Does the union rep- 
resent a majority of the employees in- 
volved? Must the employer grant recogni- 
tion as exclusive bargaining agent to the 
union? In this field, no weight whatsoever 
is given to an arbitrator’s award.“ Under 
the act itself,* these subjects were taken 
off the bargaining table, and it is only 
logical that they would not be delegated to 


an arbitrator, who, after all, is but an ex- 
tension of the parties at the bargaining table. 


General Comments 


We shall not attempt to summarize. It 
would be presumptuous of the writers to 
“boil down” that which is already a perhaps 
too summary treatment of a field in which 
sO many questions remain unanswered. We 
content ourselves with an observation or 
two born of our study of the cases. 


Our research indicates that contract- 
created grievance machinery in general and 
arbitration in particular are steadily and 
increasingly attaining, in Board proceed- 
ings, the recognition which many authorities 
feel they deserve. Generally speaking, it 
can be said that a party’s willingness to 
arbitrate will constitute a substantial step 
toward his fulfillment of any relevant re- 
quirements of the act, while—although this 
statement is somewhat less valid—his re- 
fusal' to arbitrate will be “held against” 
him. Moreover, once arbitration has been 
utilized to dispose of an issue, the proba- 
bility of the same issue being subsequently 
passed upon by a tribunal in the creation of 
which the parties have had no hand is 
materially lessened. 

The lessons to be drawn by advocates of 
free collective bargaining ™ are patent. The 
parties to a collective bargaining relation- 
ship, when negotiating contracts, would be 
well advised (1) to set up a grievance ma- 
chinery with arbitration as its terminal point 
and (2) to provide a “calendar” within the 
machinery for a speedy disposition of 
grievances.” And,.when confronted with 
actual problems, it is in the interests of 
each of them (1) to utilize the full con- 
tract machinery and (2) to accord genuine 
representational rights to all who are 


involved. [The End] 





(Footnote 52 continued) 
agree to the inclusion of an arbitration clause 
in a new contract (the union having first agreed 
to eliminate the clause if the no-strike-lockout 
clause were eliminated) was not a refusal to 
bargain. In American National Insurance Com- 
pany v. NLRB, 19 LABOR CASES { 66,188 (CA-5, 
February 23, 1951), enforcement of that part 
of the Board order (in American National Insur- 
ance Company, 2 CCH Labor Law Reports (4th 
Ed.) 7 9804, 89 NLRB, No. 19 (1950)) based on 
a finding that the employer was refusing to 
bargain collectively when it insisted, in con- 
tract negotiations, that it have the right uni- 
laterally to make decisions as to certain working 
conditions and that its decisions on these mat- 
ters not be subject to arbitration, was denied. 

53 Section 10(c). 

% Librascope, Incorporated, 2 CCH Labor Law 
Reports (4th Ed.) { 10,279, 91 NLRB, No. 28 
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(1950). But note that agreements between the 
parties, as revealed in the history of their 
bargaining, carry some weight in the Board's 
determination as to the appropriate unit. 

% Section 9. 

% This is not to say that resort to the Board 
is inconsistent with the maintenance of free 
collective bargaining. On the contrary, the 
potential risk of loss to the parties residing 
in a resolution of elements of their relationship 
by resort to the Board, or to strike action, or, 
indeed, to arbitration, is a substantial incentive 
to the execution of voluntary adjustments of 
problems by the parties. . 


% There are, of course, many reasons for pro- 
viding for the speedy adjustment of grievances. 
One of the minor ones is that the act places a 
six-month limitation upon the filing of unfair 
labor practice charges. Section 10(b). 
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The Frailty of the “Fallacy” of 





AN ANALYSIS OF A RECENT ARTICLE IN THIS PUBLICATION 
WHICH, MR. RECTOR DECLARES, CONTAINED AN UNGROUNDED 
INDICTMENT OF A DEVICE WHICH IS USED IN EVERY STATE 





N ARTICLE entitled “The Fallacy of 

4X Experience Rating,” which appeared in 
the February issue of the JouRNAL (pages 
95-104), indicted the principle of experience 
rating in state unemployment compensation 
laws as being morally, logically, econom- 
ically and socially unsound. If this severe 
indictment were well grounded, it would 
be surprising that such a _ reprehensible 
principle has so flourished as to become 
incorporated, in one form or another, in 
the unemployment compensation laws of 
every state. 

In view of the universal acceptance of 
experience rating, duly noted by the article, 
many who read it may be inclined to dis- 
miss it with the forbearance extended em- 
bittered followers of lost causes. Such 
treatment would be most ill advised. 


The issue of experience rating cannot 
be regarded as dormant by reason of its 
wide acceptance—as was suggested by the 
article. The article ably presents the un- 
compromising position of quite powerful 
forces—which, far from having thrown in 
the towel, are constantly trying, first, to 
roll back the progress of experience rating 
and, eventually, to eliminate it entirely from 
our unemployment compensation system. 
The article’s views are not to be distin- 
guished from those of the national labor 
organizations as constantly reiterated in 
their propaganda. The publications of in- 
terested federal agencies are to be dis- 
tinguished only in the comparative tem- 
perance of their expression. 

Every round of state legislative sessions 
is featured by attacks on experience rat- 
ing, and there is more than a suspicion that 
aid and comfort are extended from Wash- 
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ington. Similarly, attempts to - substitute 
sound experience rating formulas for rather 
meaningless forms, as most recently oc- 
curred in New York, have been bitterly op- 
posed by the Administration-labor axis. 


However, of particular concern is the 
Congressional front. It is here that the 
issue will, in all probability, be ultimately 
resolved. Unquestionably, there is a lack 
of understanding as to experience rating’s 
precarious root system in federal statutes. 
A single section of the federal Internal 
Revenue Code extends to employers the 
privilege of abating their three per cent 
federal unemployment tax by the amount 
of the experience rating credits allowed 
them under state laws. The continuance 
of experience rating in state laws is made 
possible solely by the maintenance of this 
single section. If it were removed, it would 
cut the taproot, and experience rating, how- 
ever hardy and luxuriant it might appear 
today, would immediately die—regardless 
of the fact that its demise would be mourned 
by all the states. 


Modes of Attack 


Opponents of experience rating tried re- 
peatedly to cut this taproot. Being unsuc- 
cessful they have revised their strategy and 
recently have been attempting to pare away 
the “feeder” roots through adroit changes 
in the Federal Unemployment Tax Act. 
Superficially, these proposals would not ap- 
pear to harm experience rating, but, if 
enacted, they would in fact occasion its 
quick withering on the vine. 

This camouflage attack on experience 
rating is based on the assumption of federal 
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(and labor) strategists that employers are, 
generally speaking, unconcerned with its 
basic principles, and that their allegiance to 
it is dictated solely by a short-sighted 
avarice fed by low payroll taxes. Present 
strategy is to destroy this allegiance through 
federal legislation providing for seemingly 
lower state unemployment compensation 
taxes, but, in reality, much greater ultimate 
benefit costs—to be borne by the federal 
government. Time will tell how sound this 
strategy will prove to be. 

The current version of this strategy 
is H. R. 525—the Administration’s bill pro- 
viding a system of federal “reinsurance” 
and federal benefit standards governing the 
content of state laws. States are to be com- 
pelled to provide much higher benefits (as 
determined by the federal government), but 
costs to state systems would be lower— 
Uncie Sam is to pick up the checks via 
the reinsurance device, leaving the tips to 
the states. The adoption of this proposal 
would virtually federalize the present state 
systems. Its advocates are fully observing 
the propaganda technique that the bigger 
the whopper the more people will be in- 
clined to believe it. Thus the proposal is 
being billed as having been designed to 
“strengthen” our present state systems. 

In this connection, it is in point to re- 
mark on the role of advisory committees 
in the furtherance of this strategy. Pur- 
portedly representing the views of the 
public, management and labor, they are 
very skillfully utilized to voice the prepara- 
tions of the federal experts. In point is 
the report of the Senate Advisory Council, 
noted by the article, which states that its 
recommendations in no manner infringe 
upon experience rating, but which, the au- 
thor of the article here in question correctly 
observes, “would undoubtedly have the prac- 
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tical and highly beneficial effect of each 
State’s abandoning it [experience rating].” 

It is clear, of course, why we are still 
confronted with the experience rating issue. 
It is but one of the many that, in the ag- 
gregate, constitute the Great Issue—whether 
we are to be guided by the distinguishing 
characteristics of the American free enter- 
prise system or whether we are to become 
dominated by an imported philosophy of 
European collectivism. 

Of course, the ultimate resolution of the 
Great Issue will be decisive of the fate of 
experience rating. However, what happens 
on the experience rating sector of the bat- 
tlefront will materially affect the over-all 
outcome. It is to be hoped that an informed 
public opinion will prevail. This analysis 
is to further this hope. 


Deductive v. Inductive Reasoning 


The article here analyzed follows the 
classic approach of the opponents of ex- 
perience rating. Almost exclusive reliance 
is placed on the process of deductive rea- 
soning in arriving at critical conclusions 
concerning experience rating. From a major 
assumption, or primary premise, represented 
as the basic general truth underlying the 
problem considered, there is a deduction 
of certain conclusions. Thus, from general 
observations as to behavior of human beings 
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in relation to our economic institutions, a 
major assumption is erected as to the na- 
ture and character of unemployment in our 
modern industrial society. 

The major assumption made by the foes of 
experience rating is that unemployment is in- 
herent in the private enterprise system, that 
employers, whether in stable or instable in- 
dustries, can do nothing to minimize it, with 
the consequence that the responsibility for un- 
employment is joint and indivisible. 

No proof is offered in support of this 
major assumption. The reader is tacitly 
asked to join with the author in accepting 
it as being in the category of self-evident 
truths or incontrovertible propositions—for 
example: parallel lines never meet; a straight 
line on a plane is the shortest distance be- 
tween two points; two plus two equals 
four, etc. 

From this major assumption as to the nature 
and character of unemployment, there is a 
deduction of the following major conclusions 
—plus a series of related corollaries: 

(1) Since responsibility for unemploy- 
ment is collective and indivisible, it cannot 
be allocated to individual employers. 

(2) Since responsibility cannot be allo- 
cated to individual employers, all employ- 
ers should pay the same tax rates to support 
an unemployment compensation system. 

The inherent limitation in the deductive 
reasoning process is the difficulty besetting 
the erection of sound premises. The rec- 
ords of early explorations into the field of 
physical or “natural” sciences demonstrate 
the difficulty of framing underlying pre- 
mises so as to include all factors properly 
evaluated which might have bearing on the 
problem under consideration. 

In the evaluation of human beings and 
their institutions, as in the present case, 
how much greater the possibility of faulty 
assumptions, even when framed by the 
most objective minds. If those who frame 
these assumptions are possessed with a bias 
or prior convictions, it is not unusual to find 
their “conclusions” contained rather trans- 
parently in their premises. 

Aristotle, in his Natural History of Ani- 
mals, well illustrates the inherent limitation 
of deductive reasoning as a scientific ap- 
proach—the possible obsession, even of bril- 
liant minds, in the mechanics of deduction 
to such a degree as to occasion a failure of 
the intelligence in the framing of the basic 
assumptions from which the deductions 
proceed. His total disregard of the evidence 
at hand gave rise to a fantastic collection 
of weird findings as to the anatomy of man 
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and the lower animals, For example, since 
he assumed that teeth were necessary to 
long life and that men lived longer than 
women (in his day), he deducted that men 
had more teeth than women. 


Had Aristotle run a finger around his 
gums and similarly explored the oral ca- 
vity of an Athenian lady of the day, he 
would have, by a more direct and scien- 
tific and, perhaps, more pleasurable method, 
determined that the woman had the same 
molar specifications as he himself. Had 
Aristotle taken this approach, it might well 
be he would have continued his investiga- 
tion and so might have properly concluded 
from a number of particular Cases that he 
had one thing in common with all women 
—the same number of teeth. This would 
have meant a much earlier birth of the in- 
ductive reasoning process—ascending from 
particular cases to a general conclusion— 
upon the use of which the advent of the 
age of discovery and invention was de- 
pendent. 

It is regrettable that the opponents of 
experience rating continue in the footsteps 
of the ancients and persist in attacking ex- 
perience rating largely on the basis of as- 
sumptions. The use of assumptions was 
more explainable in the very early stages 
when experience rating was untried. How- 
ever, there is presently a wealth of sta- 
tistical data and other information which 
could be used in the far more direct and 
objective approach of “tooth-counting.” The 
persistence in the use of pure assumptions 
which are demonstrably contrary to the 
best evidence now available can only result 
in the shedding of more heat than light 
on the problem at hand. 


Nature of Unemployment Risk 


The validity of the article’s primary as- 
sumption will now be questioned by meas- 
uring it with the facts. To restate: it is 
that unemployment is inherent in the pri- 
vate enterprise system, that employers, 
whether in stable or instable industries, can 
do nothing to minimize it, with the con- 
sequence that the responsibility for unem- 
ployment is joint and indivisible. 

Some preliminary observations on the 
assumption appear relevant before it is 
subjected to tooth-counting. 

It may be asked why those advancing 
the assumption believe that an unemploy- 
ment compensation program should be 
financed by payroll taxes at all—flat taxes 
or otherwise. Modern society is dependent 
on modern industry and if unemployment 
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is inherent and inescapable in the present 
scheme of things and constitutes a risk that 
is indivisible and to which joint respon- 
sibility attaches, why shouldn’t we all be 
obliged to finance it—not just employers? 
State unemployment compensation taxes 
are now special and particular in nature. 
As a consequence, only a limited number 
are obliged to carry the costs which accrue 
from a joint and indivisible responsibility. 
In accordance with this thesis, it would 
seem to be more sound and more equitable 
if costs were to come out of general rev- 
enue, allowing us to carry our joint respon- 
sibility on a progressive tax basis. Farm 
subsidies, soil conservation improvement, 
etc., are comparable if we are to accept 
the assumption. 


And it would appear that unemployment 
compensation financing out of the general 
revenue is just where the philosophers of 
this proposition intend to lead us. Labor 
spokesmen have frequently urged the elim- 
ination of payroll taxes, and the Adminis- 
tration’s bill, H.R. 525 (and several prior 
proposals), would extensively tap the gen- 
eral funds of the government to pay benefit 
costs. 


Some other general observations are of 
interest: It is clear that this premise in- 
volved an essentially defeatist approach in 
its assumption that nothing can be done by 
any individual employer (beyond what he 
would do in any event because of the com- 
pulsions of competition) to diminish in any 
degree any of the numerous and complex 
types of unemployment in our private en- 
terprise “system. It is also clear that the 
premise involves an essentially socialistic 
approach, since it assumes the responsibility 
for unemployment is collective and indivis- 
ible. This “all for one—one for all” con- 
ception of the problem is, of course, the 
same held by the practitioners of socialism 
in all other social and economic fields. We 
can each relieve ourselves of individual re- 
sponsibility with the palliative that our 
troubles are joint and indivisible and can 
be met only by our collective action through 
a paternalistic state. 

The application of this socialistic concept 
in 1911 in the British unemployment com- 
pensation act, the first of its kind, is un- 
derstandable. Private enterprise in Great 
Britain was already moribund, and the ter- 
mite action of Fabian socialism had already 
weakened the foundations of traditional in- 
stitutions. The British system developed by 
logical steps into a ruinous “dole” system 
—the inevitable consequence of the under- 
lying collectivist philosophy. 
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Development of First Program 


It is clear that the designers of the first 
American system wanted none of the 
European approach for our virile, dynamic 
economic system with its historic emphasis 
on individual effort. Professor John R. 
Commons, referred to in the article, was a 
leader of the Wisconsin school of thought 
which developed the first American unem- 
ployment compensation program. He was 
pre-eminent both as a scholar in the field 
of economics, and as an able administrator 
in government. 


In describing the Wisconsin plan at the 
time of its legislative introduction, Profes- 
sor Commons stated that it avoided the 
socialistic features of the British plan be- 
cause (a) the state does not go into the 
insurance business; (b) it relieves pater- 
nalism, since relief is not paid out for 
avoidable unemployment; and (c) _ busi- 
nessmen are induced to make a profit or 
avoid a loss by efficient labor management. 


Paul A. Raushenbush, who worked with 
Professor Commons and has administered 
the Wisconsin law since its enactment, also 
characterized the Wisconsin plan at the 
time it was being considered by the state 
legislature. “The whole American approach 
to unemployment legislation differs from 
the European by insisting that such laws 
have two main objectives: (1) the regulari- 
zation of employment, and (2) more just 
and systematic compensation for the un- 
employed.” 


As the article here considered stated, the 
basic principle of the Wisconsin unemploy- 
ment compensation law—the responsibility 
and accountability of individual employers 
for a degree of the unemployment which 
their operations produced—was based on 
years of experience with the state’s work- 
men’s compensation law. 


During the first several years of work- 
men’s compensation administration, attention 
had been focused on the success of em- 
ployers who carried their risks with insur- 
ance companies in preventing accidents and 
reducing costs on an industry-wide basis. 
Consequently, the first unemployment com- 
pensation proposals were based on the clas- 
sification of industries and a proportionment 
of costs based upon the degree of “risks” 
of these industrial classes. 


However, a study of workmen’s compen- 
sation experience began to reveal a most 
interesting fact. In the late 1920's, it be- 
came obvious that the “self-insured” em- 
ployers under the Workmen’s Compensation 
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Act were meeting their financial obligations, 
that they were making prompt and satisfac- 
tory payments and, in point here, were 
doing a much better job preventing acci- 
dents than employers who had insured their 
risks with the insurance companies. This, 
of course, was due to the fact that em- 
ployers who elected to carry their own risks 
of industrial accidents had a far more direct 
incentive to minimize these risks than did 
employers who were “rated” by classes. 
Few or no accidents for the “self-insured” 
directly resulted in few or no dollars paid 
out by them for workmen’s compensation. 


This most significant finding was incor- 
porated“as a basic principle in the state’s 
unemployment compensation law enacted in 
1932. This application of administrative ex- 
perience demonstrates the essential value of 
working with known facts rather than bald 
and unsupported assumptions. In addition 
to borrowing from experience in the field of 
workmen’s compensation, the designers of 
the Wisconsin plan also relied on the ex- 
perience that had been gained in this 
country under private unemployment com- 
pensation plans. 


Though it is the nub of the article’s case 
against experience rating, no argument is 
advanced as to the alleged inapplicability of 
workmen’s compensation experience in a 
program to meet the problem of unemploy- 
ment. The analogy of industrial accidents 
to industrial unemployment is simply branded 
as illogical and fallacious. 


It is believed, however, that those in 
Wisconsin were in a far better position, by 
reason of twenty years of experience with 
the administration of workmen’s compen- 
sation, to determine its similarities to un- 
employment compensation than was an 
official of a state which, alone of the forty- 
eight states, had no workmen’s compensa- 
tion law in effect at the time the state 
adopted a form of experience rating (1948). 


Comparison of Unemployment Risk 
with Accident Risk 


There is, in fact, a clear relation between 
the risk of industrial accidents and the risk 
of industrial unemployment. Both risks are 
inherent in our modern industrial system. 
Both risks vary as between industries and 
as among employers in the same industry. 
Though employers in essentially hazardous 
industries do all that they can in the way 
of accident prevention, they cannot mini- 
mize or eliminate accidents to the degree 
that employers in less hazardous industries 
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are able to do. Thus certain employers, due 
to factors beyond their control, are called 
upon to bear greater industrial accident 
costs than others. 


Seasonal and cyclical influences on partic- 
ular businesses, and on businesses generally, 
make individual employers .less able to 
control the incident of industrial unemploy- 
ment than the incident of industrial acci- 
dents. However, the difference in their 
ability to control the two incidents is a 
matter of degree only. In times of very 
tight labor markets, for example, during 
the last war, the employment of millions 
of additional persons who had little or no 
industrial experience brought about a 
marked rise, not only in the absolute num- 
ber but in the percentage of accidents as 
well. Thus we have cyclical factors, over 
which employers have no control, also af- 
fecting the risk of industrial accidents— 
but no one challenges experience rating in 
this field because of this fact. 


In further relation to the assertion that 
it is illogical and fallacious to compare the 
risks of accidents and unemployment is the 
conclusion of Mr. Michael Wormel, Chief 
Actuary of the Bureau of Employment 
Security. Mr. Wormel is doubtless the 
most qualified actuary in the field of unem- 
ployment compensation. In an address to 
state administrators in Columbus, Ohio, in 
October, 1950, Mr. Wormel stated: “Al- 
though the risk of unemployment cannot be 
defined, measured, and controlled to the 
same extent as the risks in such forms of 
insurance as those against fire, sickness, 
accident, or death, the distinction between 
unemployment insurance and other forms 
of insurance is one of degree only.” It 
could hardly be contended that Mr. Wor- 
mel’s employer, the Department of Labor, 
is biased in favor of experience rating. 


The designers of the Wisconsin law like- 
wise considered the distinction between 
unemployment insurance and other types, 
noted above by Mr. Wormel, as being one 
of degree only. They, of course, appre- 
ciated that it was not possible for em- 
ployers to control unemployment to the 
same degree that they were able to control 
accidents. As before noted, they were 
students of economics and had a full reali- 
zation of the effect of seasonal, cyclical and 
secular trends on the business community. 
It was not considered that an employer 
should be held directly responsible and 
charged for the entirety of the unemploy- 
ment he occasioned. 
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This distinction between employer re- 
sponsibility in the fields of accidents and 
unemployment is, of course, reflected in 
the premiums or taxes that employers are 
called upon to pay in the two fields. In 
workmen’s compensation, a premium or tax 
on payroll of twenty to thirty per cent for 
some occupational risks is not uncommon. 
In unemployment compensation, there is a 
top rate of four per cent for Wisconsin 
employers. Thus, it is clear that experi- 
ence rating as applied to unemployment 
compensation takes account of a consider- 
able degree of unemployment which is not 
allocated to employers on an _ individual 
basis. Employers are held accountable and 
chargeable for only a part of over-all un- 
employment. Within rather narrow limits 
of experience rating formulae (in Wiscon- 
sin the contribution rates on employers 
vary between zero and four per cent), em- 
ployers are induced to do what they 
can. Beyond the highest tax set out in 
experience rating formulae, the risk of un- 
employment is in effect pooled. Thus the 
contributions of all employers are used to 
pay the benefit costs of any particular 
employer which cannot be met by the 
highest contribution rate provided in the 
state law. 


Effects of Experience Rating 


Its espousal of the doctrine of the joint 
responsibility and indivisibility of the risks 
of unemployment, of course, required that 
the article assert—which it did—that it is 
“abundantly clear ... there is no evidence 
that experience rating in any state has con- 
tributed to the stabilization of employment.” 
(Somewhat illogically, it was later asserted 
that the effect of experience rating is to 
stabilize a “hard core” of unemployment 
through preventing hirings that otherwise 


would be made and through the “spreading” 


of work.” 


And now for some tooth-counting. Though 
its inducement to employers to minimize 
their unemployment is not the only im- 
portant by-product of experience rating, 
the gist of the article’s primary assump- 
tion and the above direct challenge relate 
to this point. 


In 1940, the first “Steadier Jobs” confer- 
ence in the United States was held in Mil- 
waukee, Wisconsin. The sponsors included 
the Wisconsin Industrial Commission, the 
outstanding management and labor organi- 
zations of the state and the American 
Legion. The state’s unemployment com- 
pensation program had been in operation 
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six years. Its inducements to employers to 
regularize employment to the maximum 
degree consistent with the nature of their 
operations had made the matter of job 
stabilization something to talk about. So, 
some 1,000 representatives of Wisconsin 
management—large and small—met to ex- 
change ideas on what had been done and 
what further could be done to make their 
operations more stable. 


There can be only the briefest summary 
here of the published proceedings of this 
conference. However, anyone continuing 
to doubt that experience rating can spur 
the imagination and ingenuity of American 
businessmen should read the proceedings in 
their entirety. 

Employers holding forth on what had 
been done in their plants repeatedly em- 
phasized that while there had always been 
an appreciation of the losses and ineffi- 
ciencies resulting from irregular operations, 
the attention of management was not fully 
and effectively directed to meeting the prob- 
lem until it was pointed up as a direct and 
ascertainable cost. In brief, the recount of 
“what we did about it” told—among other 
things—of steps that had been taken in the 
centralization of personnel controls; stand- 
ardization of products and the building of 
inventories in off-seasons which this stand- 
ardization made possible; revised sales 
policies to encourage off-season buying; re- 
vision of “shut-down schedules” for inven- 
tory, plant maintenance and model change 
purposes, etc. 

Of course, these management spokesmen 
were under no illusion as to their ability 
completely to stabilize their business opera- 
tions. However, the record makes clear 
their conviction that a lot was being done 
which had not previously been done and 
that the state’s unemployment compensa- 
tion law had been the catalytic agent in 
the situation. 

It is of particular interest to note in 
the proceedings several statements which 
stressed the point that once management 
had addressed itself to the problem of 
minimizing irregular operations, the degrees 
of success that had been obtained had, quite 
frequently, brought about savings con- 
siderably in excess of the savings directly 
attributable to reduced contribution rates 
under the state law. All of this, of course, 
added up to the not unusual phenomena 
that individuals are prone to follow a tra- 
ditional course fully aware that it might 
be bettered, and not until problems are 
directly posed is real consideration given 
to modifying the course. 
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The article contended that stabilization, 
in any degree, under an experience rating 
system could be effected only by undesir- 
able practices—for example, spreading of 
work, hiring of students and other ineli- 
gibles, etc. However, not a single manage- 
ment representative at the “Steadier Jobs” 
conference mentioned these devices. Rather, 
the entire emphasis was on programs that 
were resulting in more man-hours worked, 
and many companies reported very appre- 
ciable increases in their man-hours by rea- 
son of diversification of products, ironing 
out seasonal fluctuations through stand- 
ardization and building up of inventories, 
and basic improvements in their personnel 
administration. 


Relation of Stabilization 
to Wisconsin Law 


A year prior to the conference above 
noted, there was a study of the relation of 
job stabilization and the Wisconsin law.’ 
A carefully detailed analysis was made of 
a representative number of Wisconsin 
firms. It was concluded that in some ten 
or twelve per cent of the cases there had 
been appreciable progress, directly attri- 
butable to the Wisconsin law, toward the 
objective of regular employment. In a 
much larger percentage of cases there was 
also the finding that there had been con- 
siderable progress; but doubts were enter- 
tained as to whether this was directly and 
solely attributable to the operation of the 
state unemployment compensation law. Of 
course, when a movement gets under way 
as it did in Wisconsin, by reason of a 
particular impetus, it later becomes rather 
difficult to relate and explain all that hap- 
pened in terms of the originating force. 
A complex of forces is generated. But in 
the last analysis there is much to be said for 
the big idea—experience rating—that got 
things under way. 


This study fully bore out the conclusion 
to be reached from reading the “Steadier 
Jobs” conference proceedings—namely, that 
it was the enactment of the experience 
rating law in Wisconsin that jarred employ- 
ers out of their “ruttiness” (a term used 
in the study), and caused them to direct 
their attention to the matter of steadier em- 
ployment. Here again, we have evidence 
that if our thinking can be boosted out of 


It is clear that the inducement of ex- 
perience rating to stabilize employment is 
not to be measured by the concern of em- 
ployers to take only such steps as would 
qualify them for reduced rates. The far 
more important consequence, impossible of 
measurement as it may be, is that it directs 
management’s attention to the over-all prob- 
lem of irregular operations. Once this at- 
tention is enlisted, the results achieved 
have frequently been far in excess of the 
original inducement—as was stressed in the 
“Steadier Jobs” conference. 

It is believed that the above recitation of 
facts concerning the operation of experi- 
ence rating in Wisconsin will cause rea- 
sonable men to entertain considerable doubt 
as to the validity of the sweeping allegation 
that “there is no evidence that experience 
rating in any state has contributed to the 
stabilization of employment.” If this al- 
legation be unsound, then the whole struc- 
ture of the argument erected on it is 
likewise unsound. 


Other States’ Experience 


Considerably more evidence might be ad- 
duced. One additional case will illustrate 
that the stabilization influence of experi- 


ence rating is not peculiarly unique to 
Wisconsin. 
In 1947 the Michigan Unemployment 


Compensation Act was amended to include 
a sounder form of experience rating. The 
following year Mr. George Jacoby, Direc- 
tor of Personnel Services, General Motors, 
made the following statement to the Third 
National Conference on Social Security of 
the Chamber of Commerce of the United 
States. After noting the excellent progress 
that the automobile industry had made to- 
ward job stabilization, he asserted: 


“This remarkable improvement is not 
solely attributable to the stabilizing in- 
fluence of experience rating. It is good 
business and it is good personnel policy to 
stabilize employment. But the incentive of 
experience rating was one of the strong 
motivating influences spurring everyone on 
toward the attainment of that objective 
through better planning, better scheduling, 
and the application of a world of ingenuity 
in meeting problems as they arose.” 

Recently, the General Motors Corpora- 
tion completed a study of the amount of 








a rut we can make much more progress’ the total hours worked of all male em- 

than we thought we could. ployees who had seniority rights at the be- 
1Charles A. Meyers, Employment Stabiliza- 

tion and the Wisconsin Act (University of Chi- 

cago, 1939). 
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ginning and at the end of the year, and 
who worked at any time within the year. 
The three prewar years (1937, 1940 and 
1941) in which the company had the great- 
est number of employees were taken as an 
index of 100, Beginning with 1947, when 
the Michigan law was amended, and 
through 1948 and 1949, the corresponding 
index of annual working hours was 119.7, 
121.7 and. 123.2. 


The article noted the conclusion of the 
New York Advisory Council to the effect 
that experience rating could not induce em- 
ployers to stabilize over and above the 
compulsions for stabilization exercised by 
the competitive forces generally. This con- 
clusion hardly stands up against the state- 
ment of many Wisconsin employers that 
it was experience rating that caused them 
to give a “look-see” at the matter of ir- 
regular operations, and had directly ac- 
counted for their corrective measures. 


This conclusion of the New York Ad- 
visory Council was reached prior to the 
incorporation of a form of experience rating 
in the New York law, and is to be offset 
against a finding by the same council after 
experience rating had been in effect in New 
York for five years. In its report for 1950, 
the council found that “a homogeneous dis- 
tribution of pure contribution rates [in the 
State of New York] indicates that the un- 
employment experience of large employers 
can be controlled largely through their own 
efforts.” Conclusions based on concrete data 
rather than general assumptions should be 
more acceptable in the great Empire State. 


CIO's Position 


It is of passing interest, at least, to note 
what has happened to the thinking of some 
of the early, and certainly the most ardent, 
disciples of the proposition that the risk of 
unemployment is joint and indivisible, and 
hence to be assumed as an equal burden by 
the entire business community. Very early 
the CIO party line adopted this thesis in the 
organization’s all-out efforts against ex- 
perience rating. It was argued that since 
employers had already stabilized. to the 
maximum degree consistent with the nature 
of their operations, experience rating could 
achieve nothing on the stabilization front. 
Therefore, the efforts of employers to se- 
cure lower rates would be directed in 
vicious channels—wholesale and indiscrim- 
inate denial of benefits of eligible claimants, 
the enactment of severe and antisocial dis- 
qualifications, spreading of work on a 
half-time basis, etc. 
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The CIO drive for guaranteed annual 
wages has developed a completely new 
(and completely opposed) rationalization as 
to the nature of the risk of unemployment. 
The risk is no longer regarded as joint 
and indivisible; rather, it is the separate 
and particular responsibility of each individ- 
ual employer. Accordingly, each employer 
can, and should, stabilize his operations so 
there will be no unemployment. Failing to 
do what he can and should do—namely, 
completely stabilize his operation —he 
should be called upon to discharge his re- 
sponsibility with respect to the unemploy- 
ment he has occasioned by compensating 
for wage losses—in approximately the full 
amount of the wages. 


Setting up the case for guaranteed wages 
is this new rationalization, as noted from 
a CIO Bulletin (No. 124, 1947): 


“The strongest reason a business man 
can have for doing something is that it 
pays. 


“Business. must be given a good reason 
for running at full speed every month and 
every year. : 


“Most employers have not had good 
enough reasons to make them really try 
to stabilize their own activities at a high 
level. Most have not thought seriously 
about ways of steadying national full em- 
ployment and production. 


“Management often says that workers 
must have an incentive to produce. Man- 
agement needs an incentive to keep workers 
employed.” 


Quoting from the CIO Economic Outlook, 
May, 1947: 


“Unemployment insurance has made a 
major contribution to the stability of the 
country, but the continuation of full wages 
would obviously be a much greater barrier 
against the onslaught of depression. 


“The reward for more stabilization [ex- 
perience rating] is never more than a can- 
cellation of the 3% tax, and when the rate 
is less than 3%, it may fail to cover the 
cost of stabilization. 


“Wage guarantees, on the other hand, 
put a substantially larger premium on 
stabilization. The incentive, instead of a 
tax reduction, is the obligation to pay for 
idle time.” 

It would appear, in light of the above, 
that a primary objection to experience rat- 
ing as applied to unemployment compen- 
sation is that it does not go far enough. 
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What the CIO really wants is a 100 per cent 
application of the principle. It is quite clear, 
of course, that the guaranteed wage plan 
is 100 per cent experience rating—nothing 
more or less. 

It is not believed that the more reason- 
able advocates of experience rating, though 
they welcome the CIO’s admission that ex- 
perience rating as applied to unemployment 
compensation has produced some degree of 
industrial stability, will join with the CIO 
in its claims that each business concern 
can and should achieve completely stable 
operations. 

There appear to be inconsistencies be- 
tween the CIO policies relating to unem- 
ployment compensation and guaranteed 
annual wages. The organization might want to 
consider these two policies together. 


Unemployment as Operational Cost 


Rarely is it possible to grant the validity 
of a premise and then proceed to show 
that the deductions made from it do not 
necessarily follow. It is argued that since 
experience rating can do nothing to stabi- 
lize employment, all employers should pay 
the same contribution rate. 

If it be assumed that experience rating 
does not tend to stabilize employment, it 
in no manner follows that the costs of 
meeting unavoidable unemployment should 
be equally allocated to all employers. 

The competitive free enterprise system 
for its proper functioning requires that the 
costs of production and distribution be 
rather accurately reflected in the ultimate 
purchase price. Consumers, with their dol- 
lars as ballots, elect the course of commit- 
ments of our capital, labor and resources. 
Certainly the cost of industrial unemploy- 
ment is a production cost—in whatever 
form and in whatever manner it may be met. 

Assuming an employer is unable to do 
anything to reduce the high rate of unem- 
ployment which he may have, in sound 
economic theory the cost of his products 
should reflect his high unemployment costs. 
Only in this manner can consumers, in 
voting their dollars, make an intelligent 
choice as to whether this employer’s prod- 
uct should be produced in lesser or larger 
amount, or cut out altogether. It is clear 
that if all employers were called. uppn to 
share equally the costs of unemployment, 
it would amount to a subsidization of some 
industries at the expense of others. 

Why should the highly irregular produc- 
tion of jewelry and fashionable wear not 
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carry the social costs of their irregular 
operations in the ultimate consumer charges? 


. Who, but the wearers of jewelry and fash- 


ionable garments, should pay the “stand-by 
wages” necessitated by the manner of pro- 
ducing these goods? Why should the con- 
sumers of bread share a part of the cost 
of these luxury items—which would result 
if the producers of these items and flour 
millers paid the same flat tax. 


It is to be questioned whether we do not 
already have too many subsidies, supports, 
etc., for the effective operation of the com- 
petitive system, without further impairing 
its checks and balances through a failure 
properly to allocate one of the very real 
costs of production—the cost of unem- 
ployment. 


Enlistment of Employer Interest 


The article is particularly critical of those 
forms of experience rating in which an em- 
ployer’s contribution rate is conditioned, in 
part, on the amount of disbursed benefits 
that are attributable to his operation. All 
but four states have such forms of experi- 
ence rating. When the amount of benefits 
paid enters into the calculation of an em- 
ployer’s rate, of course employer interest 
is directly enlisted as to the nature of the 
eligibility and disqualification requirements 
in the law as well as the application of these 
requirements. This enlistment of employer 
interest is considered to be particularly vi- 
cious. Consistent with the assumption that 
employers can do nothing to stabilize their 
operations, it is considered that their efforts 
to secure reduced rates would be directed 
into antisocial channels of indiscriminate 
claims denials. Thus, it is asserted that “ac- 
tually, of course, the real purpose [of en- 
listing employer interest] is to prevent 
insofar as possible benefit charges to em- 
ployer accounts in the interests of lower 
tax rates.” Again: “Under experience rat- 
ing, the tax rate depends not on how much 
unemployment is prevented but on how 
much compensable unemployment is pre- 
vented.” 


It is asserted that it is in no manner 
necessary to the proper administration of 
eligibility and disqualification provisions 
thus directly to enlist employer interest. 
The administrative experience in Missis- 
sippi was held to be conclusive on this 
point. The argument in support of this 
thesis affords one of the article’s more in- 
teresting passages. 
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It is first stated that in the State of 
Mississippi the payment of benefits in no 
way related to the determination of indi- 
vidual employer tax rates, and, further- 
more, that this state’s experience with 
employers in such a setup “proves beyond 
peradventure that employers will cooperate 
with administrators even when they have 
no direct monetary interest.” 


The passage concludes by challenging 
“comparison with any other state on the 
points customarily used in testing efficiency 
of administration.” Such pontifical asser- 
tions do not constitute proof. 


Contesting of Claims 


At this point the article marshals its only 
facts—and with highly questionable results. 
It is stated that in the six southern states 
comprising Region VI it was found that 
in the two-year period, from July 1, 1947, 
to June 30, 1949, there were 3,770 employer 
appeals from lower authority decisions— 
6.5 per cent of the total lower authority 
determinations in the region. There were 
694 employer appeals in the region from 
higher authority decisions—twenty-six per 
cent of the higher authority determinations 
in the region. All of this employer be- 
havior occurred outside the State of Mis- 
sissippi. Pridefully, it is asserted that there 
was not a single employer appeal from a 
lower or higher authority in that state. 


From the fact that there was not a single 
employer appeal for the specified two-year 
period,.the reader is presumably asked to 
draw the inference that the employers of 
the State of Mississippi have become so 
impressed with the infallibility of those 
charged with making claims determinations 
that they would not presume to question 
those who reside on such a high plane of 
omniscience. However, another inference is 
quite possible—and, further, it is probably 
the correct one. Since employers have no 
financial interest in the outcome, their rates 
being in no manner affected whether benefit 
claims are allowed or not, as the article 
correctly asserts, it may be that employers 
just are not interested, at least to the ex- 
tent of going to the trouble of taking 
appeals. 


This writer vividly recalls the inertia of 
Wisconsin employers in connection with 
payment of claims under the Veterans Re- 
adjustment Allowance Act. Under that sys- 
tem they had no direct financial interest in 
the payment of claims, and as a conse- 
quence it was quite difficult to enlist their 
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participation in the claims determination 
process. Generally speaking, employers, 
outside of Mississippi at least, are not in- 
clined to raise and press benefit denials if 
the only inducement is a Boy Scout's 
reward—a good deed for the day. 


The figures on appeals taken by em- 
ployers in the other five states of the re- 
gion, whether so intended or not, give a 
percentage-wise impression that employers 
were spending a goodly portion of their 
time in contesting the payment of benefits. 
However, if we relate the number of ap- 
peals to the number of initial benefit claims 
in the five other states during the period 
in question, it is clear that the behavior 
of employers with respect to contest of 
claims was not unreasonable. 


Thus, in the five states there were 1,181,930 
initial claims during the two-year period. 
The 3,770 employer appeals from lower 
authority decisions amount to only .34 per 
cent of initial claims. The 694 employer 
appeals from higher authority decisions 
amount to only .006 per cent. Certainly 
there is no evidence here of indiscriminate 
and widespread employer attempts to deny 
benefit claims regardless of merit. Rather, 
the data evidences an attempt on the part 
of employers to pursue in good faith the 
remedies provided by law. It also appears 
that the provisions for appeal in the Mis- 
sissippi law may be stricken as surplusage. 


Of further interest in this connection is 
the recent report (1950) of the Michigan 
Unemployment Compensation Commission. 
“Of the total of 5,255,000 claims for benefits 
filed during the fiscal year under the Mich- 
igan Unemployment Compensation Act, 
147,541, or 2.8 per cent, were involved in 
contests concerning the possible ineligibility 
of disqualification of the claimants. More 
than two-thirds of these contests resulted 
in a finding that the claimant was not en- 
titled to the benefits.” Michigan employers 
have a very direct interest in challenging 
what they consider to be improper pay- 
ments, and likewise, the state law’s dis- 
qualifications are among the most stringent. 
Yet it would appear that these particularly 
strong incentives for employer interest in 
the matter of benefit payments have not 
been abused. Only 28 per cent of the 
claims were challenged in the initial deter- 
mination stage. That employers on the 
whole were prompted by reasonable con- 
siderations is demonstrated by the fact that 
in two thirds of the challenged claims, bene- 
fits were denied. 
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An earlier study had produced the same 
findings as the above.? Out of a total of 
356,385 benefit determinations (involving 
total unemployment in the State of Wiscon- 
sin for the years 1938-1940, inclusive), em- 
ployers contested the payment of benefits 
at the initial determination stage in 11,519 
cases—or 3.23 per cent of the total claims. 
In the 11,519 cases, the agency denied ben- 
efits on the basis of the employer’s proof 
in 8,182 cases. Again, it appears quite clear 
that employers act reasonably in pursuing 
their interests by having disqualification 
provisions properly applied. 


Employee Responsibility 

The second criticism of the relation of 
experience rating to benefit payments is 
that it induces employer interest in secur- 
ing what are considered to be benefit. dis- 
qualifications of an antisocial nature. It is 
to be noted in passing, however, that before 
Mississippi adopted experience rating its 
law provided more severe disqualifications 
than were to be found in the majority of 
the states having experience rating. 

Penalizing benefit claimants for their 
wrongful acts through reducing or cancel- 
ing of wage credits is alleged to be con- 
trary to the basic purpose of unemployment 
compensation, which is to pay benefits—pre- 
sumably, by the article’s standards, under 
all circumstances. It is quite true, of course, 
that where benefit payments affect con- 
tribution rates employers will become more 
concerned with the nature of disqualifica- 
tions—as well as the manner in which they 
are applied. 

Employers when called upon to assume 
the very considerable charges of meeting 
the costs of unemployment for which they 
are held accountable, are understandably 
desirous that employees be charged with 
commensurate responsibilities of doing what 
they can to keep employed. There is no 
reason why a person who walked off 
the job without any good cause should be 
the recipient of benefit payments that af- 
fect his employer’s contribution rates after 
a short extended waiting period of some 
four or five weeks. The same holds for an 
employee guilty of misconduct. If society 
charges the employer with the responsibility 
of furnishing employment, as a concom- 
mitant, employees should be charged with 
the responsibility of doing what they can 
to keep employment. 


Of course, it is understandable how those 
who argue that the risk of unemployment 
is collective and indivisible in nature, with 
nothing to be done about it except to pay 
benefits, can rather easily arrive at the con- 
clusion that since employers are not to be 
held accountable for the unemployment they 
occasion, employees likewise are not to be 
held accountable for the unemployment 
they themselves occasion—even if it can 
be reasonably prevented. 

It is a fact that employer interest in unem- 
ployment compensation matters is enlisted by 
experience rating. Herein lies the rub. 

The opponents of experience rating are 
willing to concede that the employers 
should have a part in the program—the 
exclusive role of paying for it. They desire 
that this be the limit of employer participa- 
tion. On the other hand, the advocates of 
experience rating believe that it is sound 
and proper that the profit-making motive 
be harnessed through effective experience 
rating so as to produce a number of de- 
sirable consequences. 


Consequences 
of Effective Experience Rating 


Effective experience rating has produced 
such consequences. A greater concern on 
the part of employers with the regularity 
of their operations, their direct concern 
with suitable disqualification provisions and 
their proper application, a better allocation 
of cost of production between employers, 
have been pointed out herein. 

However, there are more and broader 
consequences. Effective experience rating 
causes employers to become concerned 
with any and all phases of unemployment 
compensation legislation and administra- 
tion. The size and adequacy of funds to 
pay benefits becomes a matter of moment, 
as does the amount of administrative grants 
from the federal government. Also, the 
weekly amounts and durations of benefits 
and the formulae for determining them are 
matters of direct interest. Administrative 
procedures for work registration and the 
notification of benefit claims made and paid 
become important. 

In a democratic society, attempting as 
it does to resolve its problems through the 
expression and interplay of different and 
frequently conflicting forces, it seems pre- 
eminently in point, wherever possible, to 





2 Dr. Emerson P. Schmidt, Hxperience Rating 
and Benefit Payments in Unemployment Com- 
pensation, NAM Economic Security Bulletin 
(University of Minnesota, June, 1941). (Dr. 
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Schmidt is now Director of the Economic Re- 
search Department, Chamber of Commerce of 
the United States.) 
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provide effective “checks and balances.” 
Our constitutional framers built on this 
premise. 

Generally speaking, the benefit recipients 
are interested in more benefits and for 
longer periods of time. Disqualifications of 
such a nature as to cause them to pause 
before they quit or refuse suitable work 
may not be palatable to them. It seems 
in accord with sound political mechanics to 
offset these employee objectives with the 
thinking of employers—the ones who must 
pay the costs of the objectives. Under- 
standably, employers are not overly in- 
terested in bigger and better benefits and 
nominal disqualifications. 

The self-interest of employers should 
never have complete ascendancy, no more 
so than the self-interest of employees. We 
can expect solutions which are in the best 
interests of society when the conflicting 
self-interests are in reasonable balance. 
When all is said and done, it is perhaps the 
main contribution of experience rating to 
provide effective “checks and balances” in 
the field of unemployment compensation. 


Mississippi System 


In conclusion, it is to be wondered to 
what extent the content and tenor of the 
article were conditioned by the author’s ex- 
perience with experience rating as it is 
known in Mississippi. Under the Missis- 
sippi law employers are rated by the per- 
centage of variance in their annual payrolls. 
The theory underlying the system is that 
the deéline of annual payrolls, rather than 
the amount of benefits paid, is the proper 
measure of an employer’s experience with 
unemployment. Thus an employer with a 
series of declining annual payrolls has an 


increase in rates. Conversely, an employer 
with a series of increasing annual payrolls 
(each year compared percentagewise with 
the immediately preceding year) is headed 
for a lower contribution rate. Likewise, an 
employer whose annual payrolls are ap- 
proximately the same over a period is en- 
titled to reduced rates. 

Under such a system. an employer may 
operate his business for only six months in 
each year and then shut down and occasion 
the payment of benefits to his employees 
for the full amount provided under the state 
law. He may do this year after year and, 
assuming that there is no material difference 
in his annual payrolls through the period, 
he will be entitled to the lowest contribution 
rate—this in spite of the fact that each year 
his seasonal operation has occasioned a 
maximum drain on the state fund. On the 
other hand, an employer who has steady 
vear-round operations and employs the 
same number of men each year, may have 
his rate increased because of a long-range 
fall in the general wage level—since his pay- 
rolls are progressively declining. 

It is appreciated how anyone engaged in 
the administration of such a system may 
have become jaundiced with respect to any 
and all forms of experience rating. How- 
ever, it may be pointed out that the ad- 
vocates of experience rating do not regard 
the Mississippi-type plan as being experi- 
ence rating. 

When one considers the nature of the 
arguments persistently put forward by the 
critics of experience rating in the face of 
irrefutable evidence, there comes to mind 
the remark of a local sage in this writer's. 
home village in the hills of Missouri: “It 
ain’t the gittin’ up that counts—it’s the 


wakin’ up!” [The End] 





THE CASE OF THE 


Under New York statutes, a single in- 
dividual may be found to be an appropriate 
unit for collective bargaining, and the owner 
of an apartment building found that his 
janitor constituted a local for collective 
bargaining. 

By unanimous vote, the local had agreed 
to be represented by a union. The employer 
refused to go along and was haled before the 
State Labor Relations Board, where he was 
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ONE-MAN UNION 


told to bargain collectively and to post a 
notice indicating his compliance with the 
Board’s order where the local could see it, 
leaving it up for thirty days. 

The employer, however, had the last word. 
He appealed for and obtained a shortening 
of the certification period because the local 
quit and the new local did not want to be 
represented by the union.—H. Meerbaum, 14 
New York S. L. R. B., No. 30. 
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TAX ADVANTAGE TODAY ON TOMORROW'S 
PAY WILL BE LOST UNLESS THE EMPLOYER 
KNOWS THE CODE SECTION GOVERNING 


Deferred Compensation for Key Men 





LD-AGE SECURITY is a political, 

economic and social problem that is far 
from solved. The United States Govern- 
ment has partially assumed the responsi- 
bility of meeting the many ramifications of 
this problem by the adoption of its social 
security program. That program, however, 
provides only a subsistence level of income. 
The major portion of retirement responsi- 
bility, or “old-age security,” as it is more 
often termed, still rests on the shoulders of 
the employer. 

The tremendous increase in employer- 
retirement plans from 1938 to date indicates 
that employers are attempting to assume 
that responsibility. Internal Revenue Code 
provisions relating to pension and profit- 
‘sharing plans have prevented a further 
extension of retirement programs. Em- 
ployers who are unable to establish “quali- 
fied plans” are still looking for a method by 
which they can provide deferred compen- 
sation in the form of fetirement benefits 
for officials and key men. Similarly, many 
employers who have qualified plans wish 
to establish a means by which they can 
supplement retirement benefits already pro- 
_vided for certain employees. This is particu- 
larly true in cases in which the provisions 
of the Internal Revenue Code limit benefits 
for certain classes of employees, such as 
employee-stockholders. 


The Plan 


Employers have, with varying success, 
tried many devices to accomplish these pur- 
poses. According to one fairly satisfactory 
arrangement currently in use, the employer 
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agrees to retire the employee at a specified 
date and provide him at that time with a 
specified retirement benefit in which he has 
“forfeitable rights.” 

Most arrangements call for payments to 
be made to the employee for life following 
severance of employment, or to his bene- 
ficiaries should he die prior to severance. 
In view of the mortality risks involved, it 
is deemed desirable in most cases to see 
that those risks are underwritten by an 
insurance company. Thus, a proper type of 
life insurance company policy is purchased. 


Should the employee die, the employer 
is immediately provided with the funds nec- 
essary to assure future payments to his 
beneficiaries. Upon severance of employ- 
ment at retirement, the payments which are 
to be made to the employee for life by the 
employer are guaranteed by the insurance 
company, releasing the employer from the 
risk that the employee may live beyond his 
life expectancy. 

Upon severance of employment or death 
of an employee, the employer would cause 
the cash value or the proceeds of the policy, 
as the case may be, to be paid to it in 
installments for the required number of 
years. The employer would then draw its 
own check to the employee or his benefi- 
ciaries until the contractual obligations in- 
volved are met. 

As can readily be seen, the tax ramifications 
of this arrangement are legion, both from 
the employer’s and employee’s viewpoint. 

As a general rule, an employer may have 
no deduction now for income tax purposes 
for amounts set aside under an arrangement 
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for deferring compensation, unless those 
amounts are paid into a Treasury-qualified 
pension or profit-sharing plan, or unless 
they constitute taxable income now to the 
one for whom they are ultimately to be 
paid out. 

The Treasury Department would view 
such an arrangement as a “plan” without 
reference to the number of employees par- 
ticipating or years of deferring compensation. 
Obviously, the arrangement is not a quali- 
fied pension plan, and the premium pay- 
ments made are not deductible as expense 
for current income tax purposes. 

The employee has received to date only 
the proémise of the employer to pay him 
sums of money sometime in the future. 
This promise-to-pay surely does not consti- 
tute taxable income to the employee if he 
possesses only a forfeitable interest in the 
policy proceeds, the premiums of which are 
paid by the employer; nor, again, would the 
employer receive any deduction currently. 


Unreasonable 
Surplus Accumulation? 


Whether or not premium payments made 
by a corporation for insurance contracts 
as part of a plan for deferred compensation 
of key employees are payments made out 
of earnings or surplus for a “business pur- 
pose,” and thus forestall an attempt by the 
Treasury Department to impose a Section 
102 tax, is a question of fact, and one upon 
which there is some difference of opinion. 
There is no controlling case authority on 
this question. 


Deferred Compensation 





In general, every corporation, except do- 
mestic and foreign holding companies, is 
subject to a 27% to 38% per cent tax of 
the year’s earnings in addition to the regu- 
lar corporate taxes, “if such corporation, 

is formed or availed of for the purpose 
of preventing the imposition of the surtax 
upon its shareholders” through the medium 
of permitting its earnings to accumulate 
instead of being distributed. (Code Section 
102 (a).) 

In the present consideration of the use 
of corporate earnings to purchase insurance 
contracts under a plan of deferred compen- 
sation, the facts of the particular case must 
establish a “business purpose” in order to 
avoid the penalty tax upon an unreasonable 
accumulation of surplus. 


In the case of General Smelting Company, 
CCH Dec. 14,222, 4 TC 313, decided recently 
by the United States Tax Court, and ac- 
quiesced in by the Commissioner of Internal 
Revenue, the payment of life insurance 
premiums covering the principal stockholder 
was attacked by the Commissioner as being 
an investment unrelated and unnecessary 
to the operation of the business. However, 
the Tax Court held that under the particular 
circumstances of that case the investments 
in such life insurance contracts were for a 
“business purpose,” and thus not subject 
to the penalty tax. 


It can readily be understood that where 
a corporation has accumulated substantial 
earnings and suddenly indulges in heavy 
purchases of life insurance upon its principal 
stockholder-employee, the Tax Court may 
sustain the Commissioner’s contention that 
such investments were not necessary to the 
business operations, and, therefore, subject 
to the penalty tax. Investments in insur- 
ance contracts to guarantee deferred-com- 
pensation payments to key employees, whether 
or not they be stockholders in the corpo- 
ration, are not necessarily analogous to 
key-man insurance. The question in either 
case is one of fact to be determined upon 
the circumstances of the particular case. 


It is the considered opinion of tax counsel, 
under the law as it is understood to be 
today, that a plan of deferred compensation 
for key employees, developed upon the 
needs of the particular business, even though 
substantial in the amount of investment re- 
quired to effect and operate it, will be 
recognized and sustained by the federal 
courts as having a “business purpose” and, 
therefore, will not be subject to the penalty 
tax for the unreasonable accumulation of 
surplus. 
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Tax-Free Life Insurance Proceeds 


Should the employee die prior to retire- 
ment, the proceeds of the life insurance 
company policy are received tax free by 
the employer. This is true whether re- 
ceived in a lump sum or under an install- 
ment option. (Code Section 22 (b) (1); 
Regulations 111, Section 29.22 (b) (1)-1.) 


After retirement, if the policy were an 
endowment annuity, or if before maturity 
the employer selected to receive the pro- 
ceeds in installments, the payments received 
by the employer would be taxed as an 
annuity, i. e., an amount equal to three per 
cent of the net cost of the policy would be 
taxable income and any excess thereof tax 
free until the entire net cost has been re- 
ceived tax free after which all installments 
would be taxable income. (Code Section 
22 (b) (2); Regulations 111, Section 29.22 
(b) (2)-2.) 


Amounts received under an installment 
option which does not involve a life con- 
tingency are not taxable income until the 
employer has received tax free an amount 
equal to the total consideration paid for 
the contract. Thornley v. Commissioner, 
CCH Dec. 13,301, 2 TC 220. (Commis- 


sioner has acquiesced. ) 


Retirement Payments Deductible 


When proceeds of the life insurance com- 
pany policies are received by the corporation 
at retirement date and are paid to the em- 
ployee, the amounts so paid, in order to 
qualify for a tax deduction, must be reason- 
able compensation for services rendered. 
The total amount to be paid under the de- 
ferred-compensation arrangement must be 
spread over the years covered by the plan, 
and if the deferred compensation allocated 
to each year of service together with com- 
pensation actually paid in that year does not 
exceed a reasonable compensation, a deduc- 
tion for the deferred payment will be al- 
lowed. Thus, should an employee have a 
ten-year contract at a salary of $10,000 a 
year with an agreement providing $2,500 
a_year for ten years after retirement, the 
total compensation of $125,000 is divided by 
ten. The annual pay would be determined 
to be $12,500, and if that amount is reason- 
able compensation for the work done, the 
$2,500 will be allowed as a deduction in the 
year in which paid after retirement. Many 
plans provide that the employee, in order 
to circumvent the problem of reasonable- 
ness, must act in an advisory capacity after 
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retirement. In those cases, the payments, 
when made, must constitute reasonable com- 
pensation for the advisory services rendered. 


Similarly, where proceeds of life insurance 
company policies are received by the cor- 
poration at the death of an employee and 
are disbursed to the employee's estate or 
beneficiaries, as the case may be, the amounts 
so paid are deductible for income tax pur- 
poses in the same manner as current salary 
expenditures. Even where there is no con- 
tractual obligation to make payments to a 
widow, payments made to her are deductible 
by the corporation as a business expense. 
(I. T. 3329, 1939-2 CB 153.) 


Taxable Income to Employee 


The payments received by the employee 
constitute taxable income to him in the 
years actually received. This, generally, is 
at a time when the employee’s income is 
expected to be at a minimum, and is re- 
turnable in the lowest tax bracket spread 
over aS many years as are called for in the 
contract. 


One must watch very closely to be sure 
that the employee’s rights to deferred com- 
pensation are truly “forfeitable.” If such 
rights are vested the present value of all 
future payments to be received by the em- 
ployee would in all probability be considered 
as received by him for tax purposes in the year 
of severance, and taxed as current income. 


Similarly, where an employee is given a 
note or bond to guarantee payment of de- 
ferred compensation, he may be considered 
to have constructively received the fair mar- 
ket value of the note or bond and be subject 
to income tax immediately. Where payments 
are secured to the employee in such a man- 
ner as to put him ahead of general creditors, 
it is highly probable he will be subject to 
tax currently. Turning money over to a bank 
under an irrevocable trust agreement under 
the terms of which the bank is to pay the 
deferred compensation when it falls due, 
may have the same result. 


In closely held corporations careful at- 
tention must be paid to the details by which 
it is attempted to make benefits “forfeitable.” 
In most cases in which a sole stockholder 
attempts to set up a deferred-compensation 
plan for himself on a noncompetitive basis, 
it is difficult to see how those rights truly 
are “forfeitable.” If the person for whom 
the arrangement is designed is a minority 
stockholder, the criticism. of “self-dealing” 
is much lessened. 
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Where the individual for whom the ar- 
rangement is designed is a controlling stock- 
holder, it could be agreed that any decision 
involving “forfeiting of rights” must be 
made solely by the other stockholders. In 
this manner the controlling decision would 
not be made by the individual to be benefited, 
and might not constitute “self-dealing.” An- 
other solution to the same problem would 
require the controlling stockholder to sell 
his stock to the corporation or the remain- 
ing stockholder or stockholders, in the event 
his employment is severed. Forfeiting of 
rights would then be brought about by 
someone other than the individual to be 
benefited. 


Should the employee die before receiving 
all the payments to which he is entitled 
under his contract arrangement, ‘it is pos- 
sible that the present value of payments to 
be made to the beneficiaries may be subject 
to estate and inheritance tax. The payments, 
when received by the decedent’s estate or 
his beneficiaries, are subject to income tax 
in the same manner as if the decedent were 
receiving the compensation. A credit would 
be permitted against the income tax levied 
for the estate tax, paid in view of the fact 
that the value of the right to the income 
had been previously treated as part of the 
employee’s estate. 


New Tax Concept 


This article would not be complete with- 
out some reference to the Revenue Revision 
Bill of 1948. Section 104 of.that bill intro- 
duced a new concept—the “Employee Retire- 
ment Benefit Contract.” Generally, amounts 
received under such a contract would be 
taxable at the time of receipt. Subpara- 
graph (2) (G) defines such a contract. 
That subparagraph states, in order to be 
an “Employee Retirement Benefit Contract”: 


(1) The rights of the employee must be 
forfeitable should he leave the employer’s 
service before retirement. 


(2) No life insurance endowment or an- 
nuity policy may be acquired by the em- 
ployer financing the payments. 

(3) The employee must not own in ex- 


cess of ten (10%) per cent of the voting 
power of the employer’s stock. 


(4) The employee may not retire before 
the age of sixty-five (65). 


(5) The contract must not have as its 
principal purpose the prevention of the im- 
position of surtax on such employee. 


Deferred Compensation 


Thus, were such a section to be eventu- 
ally enacted, the plan discussed, financed 
as it is by a life insurance company policy, 
would not be considered to be an “Employee 
Retirement Benefit Contract.” The section 
does not state what will happen should such 
an employment contract not be an “Employee 
Retirement Benefit Contract.” It would 
appear that the employee would be taxed 
at the time his rights became nonforfeitable 
on the present value of the payments which 
he may expect to receive subsequent to the 
time his rights become nonforfeitable. 


Under this plan the employee's rights 
never become nonforfeitable, and, thus, the 
compensation payments should be taxed to 
cash-basis employees only when the em- 
ployees receive them. 


Hall v. Commissioner 

The soundness of this position is sup- 
ported by the recent decision in Hall v. Com- 
missioner, OCH Dec. 17,818, 15 TC, No. 30, 
Dkt. No. 21,027, decided August 31, 1950. In 
that case, the petitioner, who reported in- 
come on a cash basis, entered into a two-year 
contract of employment in 1942. In that same 
year his corporate employer issued two 
stock certificates for twenty-five shares 
each, in his name. These certificates were 
endorsed in blank by Hall and redelivered 
to the corporate employer’s treasurer. Upon 
satisfactory performance of certain required 
services and upon direction of the board of 
directors, the treasurer was to deliver one 
of the certificates to him at the end of 1943 
and the other at the end of 1944. 


Petitioner contended the stock certificates 
were income to him in 1942 to the extent 
of their fair market value at that time. The 
Commissioner insisted that unrestricted 
ownership did not vest in him until the 
contract terms were fulfilled and the cer- 
tificates ultimately delivered to him. The 
Commissioner further felt there was no con- 
structive receipt at the time of execution of 
the contract of employment. 


The Tax Court held that the petitioner 
did not receive the fifty shares free and clear 
from restrictions in 1942 so as to make them 
subject to his unfettered command at that 
time. It further stated that he had no do- 
minion or control over the shares until 1943 
and 1944. Performance of satisfactory serv- 
ices Over a two-year period was held a con- 
dition precedent to delivery of the stock to 
petitioner with unrestricted ownership. 


Thus, in the plan upon which this dis- 
cussion is based, whether prior or subse- 
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quent to retirement, the employee's rights 
are always forfeitable in that there is al- 
ways a condition precedent to his right to 
receive payments. In this fashion, compen- 
sation payments will only be taxed to cash- 
basis employees when actually received. 


It should be pointed out that a deferred- 
compensation arrangement should only be 
adopted after careful consideration has been 
given to all factors involved in the individual 
case, and should never be used as a tax- 
evasion scheme. [The End] 





PEACE OR 


PEACE is the business of Society. Society 
is a cooperative effort, springing spon- 
taneously from man’s urge to improve on 
his circumstances, It is voluntary, com- 
pletely free of force. It comes because man 
has learned that the task of life is easier of 
accomplishment through the exchange of 
goods, services and ideas. The greater the 
volume and the fluidity of such exchanges 
the richer and fuller the life of every mem- 
ber of Society. That is the law of associa- 
tion; it is also the law of peace. 

It is in the market place that man’s 
peaceful ways are expressed. Here the in- 
dividual voluntarily gives up possession of 
what he has in abundance to gain possession 
of what he lacks. It is in the market place 
that Society flourishes, because it is in the 
market place that the individual flourishes. 
Not only does he find here the satisfactions 
for which he craves, but he also learns of 
the desires of his fellow man so that he 
might the better serve him. More than that, 
he learns of and swaps ideas, hopes and 
dreams, and comes away with values of 
greater worth to him than even those con- 
gealed in material things. .. . 

The law of association—the supreme law 
of Society—is self operating; it needs no 
enforcement agency. Its motor force is in 
the nature of man. His insatiable appetite 
for material, cultural and spiritual desires 
drives him to join up, The compulsion is so 
strong that he makes an automobile out of 
an oxcart, a telephone system out of a drum, 
so as to overcome the handicaps of time and 
space; contact is of the essence in the mar- 
ket place technique. Society grows because 
the seed of it is in the human being; it is 
made of man, but not by men. 

The only condition necessary for the growth 
of Society into One Worldism is the absence 
of force in the market place; which is an- 
other way of saying that politics is a hin- 
drance to, and not an aid of, peace. Any 
intervention in the sphere of voluntary ex- 


POLITICS 


changes stunts the growth of Society and 
tends to its disorganization. It is signifi- 
cant that in war, which is the ultimate of 
politics, every strategic move is aimed at 
the disorganization of the enemy’s means of 
production and exchange—the disruption of 
his market place. Likewise, when the State 
intervenes in the business of Society, which 
is production and exchange, a condition of 
war exists, even though open conflict is 
prevented by the superior physical force the 
State is able to employ. Politics in the 
market place is like a bull in the china shop. 


HE essential characteristic of the State 

is force; it originates in force and exists 
by it. The rationale of the State is that 
conflict is inherent in the nature of man and 
he must be coerced into behaving, for his 
own good. That is a debatable doctrine, but 
even if we accept it the fact remains that 
the coercion must be exercised by men who 
are, by definition, as “bad” as those upon 
whom the coercion is exercised. The State 
is men. . :. 


Getting down to the facts of experience, 
political power has ever been used for the 
“general good,” as advertised, but has always 
been used to further the interests of those 
in power or those who can support them in 
this purpose. To do so it must intervene 
in the market place. The advantages that 
political power confers upon its priesthood 
and their cohorts consists of what it skims 
from the abundance created by Society. 
Since it cannot make a single good, it lives 
and thrives by what it takes. What it takes 
deprives producers of the fruits of their 
labors, impoverishes them, and this causes 
a feeling of hurt. Intervention in the market 
place can do nothing else, then. than to 
create friction. Friction is incipient war.—E+- 
tracted from an article, “One Worldism,” by 
Frank Chodorov in the December, 1950 issue 
of Analysis. Permission to reprint granted by 
The Foundation for Economic Education, Inc. 
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Constitutional Limitations 
ON THE REGULATION OF UNION AND EMPLOYER CONDUCT 





Reprinted from the December, 1950 
issue of the Michigan Law Review. 
Mr. Gregory is professor of law 
at the University of Virginia. 





HIS is a discussion of constitutional 

issues involved in federal and state regu- 
lations pertaining to labor. The importance 
of substantive due process has dwindled 
away, except in relation to picketing and 
Jim Crow unionism. The dominant issue 
has become the exercise of power, in a juris- 
dictional sense, to eliminate socially injurious 
practices. During the past half century the 


. Supreme Court has taken almost all possible 


positions on these matters. Pursuing the 
ideal of a living document, the Court has 
retailored the Constitution to suit the polit- 
ical exigencies and the dominant interest 
pressures of any given time. 


In 1787 the Fathers gave Congress the 
power to regulate all commerce within the 
states. They did not use the term “inter- 
state commerce.” But in response to politi- 
cal and economic pressures the Supreme 
Court developed the interstate commerce 
theory. Thus Congress was not allowed to 
regulate labor because production was a 
local affair. Nor would the Court let it do 
indirectly what it could not do directly. At 
the same time the states were not allowed 
to interfere with interstate transit. Congress 
was forced to abdicate its commerce power 
over goods after they had entered states in 
their original package, in order to help states 


By CHARLES O. GREGORY 


exclude substandard made goods. Indeed, 
it even felt obliged to pass the now obsolete 
government contract acts! 


The break came in 1936; and the 1937 
NLRB cases’ upset the traditional distribu- 
tion of power. The Court streamlined the 
interstate commerce theory, giving Congress 
the scope necessary for the fulfillment of 
Roosevelt’s antidepression program. Yet 
this “revolutionary” development was passed 
off as a mere matter of statutory construc- 
tion. But the Court expressly overruled the 
child labor case’ in upholding the Wage- 
Hour Act.’ Shortly thereafter employees of 
local oil-well drillers, office-building mainte- 
nance men, road workers, and even the em- 
ployees of local window-washing contractors 
were swept along on the new conceptual wave 
of interstate commerce. Some ridiculous 
distinctions ensued. While cooks in railroad 
gangs were under federal jurisdiction for 
some purposes,‘ they were not for others.’ 
And the janitors of some New York office 
buildings made the grade,* while those in 
others were left out in the cold." It all 
seemed to depend on what the Court thought 
Congress meant when it defined covered 
employees in terms of their relationship to 
interstate commerce. 


Fundamental policy should not be out- 
lined on the basis of such nice definitions. 
Justice Frankfurter admitted that “the task 
is one of accommodation as between asser- 
tions of new federal authority and historic 
functions of the individual States,” under- 
taken out of deference to “the implications 





1NLRB v. Jones & Laughlin Steel Corpora 
tion, 1 LaBor Cases { 17,017, 301 U. S. 1, 57 
Sup. Ct. 615 (1937) and the four companion 
cases handed down at the same time. 

2? Hammer v. Dagenhart, 247 U. S. 251, 38 
Sup. Ct. 529 (1918). 

3U. 8. v. Darby Lumber Company, 3 LABOR 
CASES { 18,656, 312 U. S. 100, 61 Sup. Ct. 451 
(1941). 
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« Philadelphia, Baltimore & Washington Rail- 
road Company v. Smith, 250 U. S. 101, 39 Sup. 
Ct. 396 (1919). 

8 McLeod v. Threlkeld, 7 LABOR CASES # 51,162, 
319 U. S. 491, 63 Sup. Ct. 1248 (1943). 

¢ Borden Company v. Borella, 9 LABOR CASES 
{ 51,206, 325 U. S. 679, 65 Sup. Ct. 1223 (1945). 

110 East 40th Street Building, Inc. v. Callus, 
9 LABOR CASES { 51,207, 325 U. S. 578, 65 Sup. 
Ct. 1227 (1945). 
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of our dual system of government.”* Re- 
ferring to “the great concepts of the Con- 
stitution such as ‘interstate commerce’,” he 
observed that such concepts do not provide 
formulas of automatic application. But the 
Constitution does not mention “interstate 
commerce.” On the basis of what the Fath- 
ers intended, as well as of new constitutional 
theory, would it not have been better to 
conclude simply that the Wage-Hour Act 
covered all employees whose services in any 
way contributed to the production of goods 
for commerce? 

Surely Congress now has complete power 
to regulate all the commerce it wants to 
regulate. Virtually all economic activities 
now affect commerce; and it seems far- 
fetched to conclude that Congress, by using 
terms such as “engaged in commerce” or 
“necessary for the production of goods for 
commerce,” had intended to exercise less of 
its available power than it had in using the 
term “affecting commerce” in the Wagner 
Act. Perhaps those dissenting justices were 
correct who wished to regard the Wage- 
Hour Act as an exercise of the complete 
commerce power of Congress. For in trying 
to salvage the shreds of dual federalism, the 
majority of the Court has maintained only 
a symbol of state power and has made the 
Wage-Hour Act onerous and uncertain. Even 
Justice Frankfurter now concedes that Con- 
gress has the power to cover all of these 
cooks and janitors denied protection if it 
would but exercise it. And all this power 
came from expanding the interstate com- 
merce theory—the theory first employed by 
the Court to minimize the scope of Con- 
gressional power under the commerce clause! 


Wagner Act and States’ Rights 


A new type of dual federalism, exemplified 
in Hill v. Florida,’ has become ascendant. 
There a majority of the Court held that the 


freedom of choice afforded employees in the 
Wagner Act was depleted by a state law 
requiring unions and their business agents 
to be licensed. Justice Frankfurter opposed 
this occupation of the field by implication, 
piling up precedents to show that concur- 
rent jurisdiction permits a state to legislate 
unless its acts are clearly inconsistent with 
some specific federal statute. Where Con- 
gress had not defined eligible unions but 
had merely forbidden employers to influence 
the choice of bargaining representatives, he 
thought the states could enact labor union 
“blue sky” laws. But, perhaps with some 
reason, his colleagues were plagued with the 
suspicion that all state labor regulations are 
essentially antiunion. 

Previously, the entire Court had allowed 
Wisconsin to prevent unfair union practices 
like mass picketing and violence in an inter- 
state industry.” But when the union at 
Briggs-Stratton devised a new type of work 
stoppage, the Court split wide open again.” 
The majority allowed Wisconsin to forbid 
periodic concerted cessations from work, 
under the guise of attending union meetings, 
because it disrupted production at the plant. 
The union insisted that Wisconsin had de- 
nied its members the recourse to “concerted 
activities” guaranteed in Section 7 of the 
Wagner Act. But the Court thought that 
Wisconsin had denied nothing which Con- 
gress had allowed and had regulated con- 
duct concerning which Congress had not 
spoken at all. They plainly thought this to 
be unprotected activity, like the sit-down 
strike and labor violence.” And they said 
that nothing in the Taft-Hartley Act cov- 
ered such conduct, either to make it pro- 
tected or a union unfair labor practice. 

Four justices vigorously dissented. They 
declared that if the states may dictate what 
is to be a valid strike, they can prevent all 
strikes and thus defeat the whole policy of 





8’ Kirschbaum Company v. Walling, 5 LABOR 
CASES { 51,142, 316 U. S. 517 at 520, 62 Sup. Ct. 
1116 (1942). 

* 9 LABOR CASES { 51,208, 325 U. S. 538, 65 
Sup. Ct. 1373 (1945). 

10 Allen-Bradley Local No. 1111 v. WERB, 
5 LABOR CASES { 51,135, 315 U. S. 740, 62 Sup. 
Ct. 820 (1942). 

11 International Union, UAWA, AFL, Local 
232 v. WERB, 16 LABOR CASES { 64,992, 336 U. S. 
245, 69 Sup. Ct. 516 (1949). It should be noted 
that the NLRB did not appear in this litiga- 
tion. Apparently, however, after this decision 
came down, it did request the Court to recon- 
sider this case and allow it an opportunity to 
be heard. This request for a rehearing was 
denied. The Board's lawyers plainly thought 
that Congress had intended in the NLRA of 
1947 to establish a labor relations policy, with 
the idea ‘‘that all issues arising in the field of 
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labor relations, as such, involving interstate 
industries, should be dealt with under federal 
law,’’ except insofar as certain matters were 
specifically left to state control. If a rehearing 
had been granted, they apparently hoped to 
convince at least one of the majority justices to 
take the view that Congress had pre-empted the 
field in dealing with the conduct here involved, 
to the exclusion of the State of Wisconsin, 
whether or not (it would seem) the Board 
actually was of the opinion that such conduct 
amounted to a violation of the NLRA. Perhaps 
this is the theory which really succeeded in 
winning recognition in the Plankinton case. 
See footnote 16 for what I have in mind here. 

12 See observation of Chief Justice Vinson in 
International Union, UAW, CIO v. O’Brien, 
18 LABOR CASES { 65,761, 339 U. S. 454 at 458 
and 459, 70 Sup. Ct. 781 (1950). 
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the NLRA. They accused the majority of 
including under unprotected activity a pure 
form of the strike, merely because it was 
effective. But the majority was in the stronger 
tactical position. For only the Board may 
declare activity protected. The Court, on 
the other hand, may only support a Board 
ruling to that effect or make the ultimate 
decision that the conduct is unprotected. 

Here again the minority justices invoked 
Hill v. Florida to protect the interests of 
unions. While Justice Frankfurter was no 
doubt moved by devotion to residual state 
power, Justice Jackson applied the guarantee 
of “concerted activities” in light of the tra- 
ditional strike, regarding these work stop- 
pages as plain insubordination on the job. 
Thus the “great concepts of the Constitution” 
are shaped as the resultant of economic bias, 
devotion to states’ rights and common sense 
in construing the basic statute. 

The more recent Algoma Plywood decision ™ 
illustrates this same case-by-case skirmish. 
To what extent were the states free under 
the Wagner Act to enforce local rules against 
union security in plants falling under federal 
jurisdiction? The Court held that by 1947 
the War Labor Board’s union security policy 
no longer prevented Wisconsin from enforcing 
its union authority requirement of a two- 
thirds vote. Nor did it believe that the 
Wagner Act proviso of Section 8 (3) legal- 
ized union security contracts, regarding it 
only as an acknowledgment of their exist- 
ence. Justice Black thought it was too late 
to change the old board’s contrary inter- 
pretation of Section 8 (3), saying that he 
“would not make a trap of this settled ad- 
ministrative interpretation by subjecting 
this employer to penal damages [of back 
pay] for his good faith reliance on it.” ™ 
Coming from a justice who helped to scuttle 


the Rutland Court doctrine,” this reveals the 
importance of Hill v. Flerida to labor unions. 

After Algoma, the Plankinton™ case is not 
easy to understand. One conspicuous difference 
between them concerns the respective dates of 
discharge—that in Plankinton having been in 
1945, when the War Labor Board was still 
functioning, and that in Algoma, in 1947. 
Possibly the Court thought in the Plankin- 
ton case that the federal government still 
occupied the field by actively maintaining 
the War Labor Board. But it is hard enough 
to understand the Court when it submits 
opinions. Hence I refuse to worry too much 
about Plankinton if the Court could dismiss 
it with a memorandum decision. 


Who Has Power to Act? 


In the meantime, Hill v. Florida fared bet- 
ter in the representation cases. A majority of 
the Court would not let New York certify 
foremen’s unions in interstate industries, 
even though the Board refused to act in 
such cases.” Here, it said, the Board did 
have the power to act, whether or not it 
chose to exercise it; and if it did choose 
to act, a conflict of policy might arise. Ap- 
parently this means that if the Board has 
the power to act but does not act, then the 
state board may not act. In this situation the 
Board’s position was temporarily based on its 
discretionary interpretation of Section 9 (b) ;* 
and, of course, its ultimate change of policy 
showed that it had always had the power 
to act. On such subtleties does the great 
scheme of dual federalism rest in our times! 
But Congress has now put up “No Tres- 
passing” signs in this area.” Thus, the 
Bethlehem precedent remains only as a threat 
of what might happen again if the states 
repeat their efforts to play in the federal 
government’s temporarily vacant back yard. 





% Algoma Plywood and Veneer Company v. 
WERB, 16 LABOR CASES f 65,013, 336 U. S. 301, 
69 Sup. Ct. 584 (1949). 

4 Footnote 13. 

% Matter of Rutland Court Owners, Inc., 44 
NLRB 587 (1942); 46 NLRB 1040 (1943); re- 
jected in Colgate-Palmolive-Peet Company v. 
NLRB, 17 LABOR CASEs { 65,445, 338 U. S. 355, 
70 Sup. Ct. 166 (1949). 

% Plankinton Packing Company v. WERB, 
16 LABOR CASES { 65,251, 255 Wis. 285, 38 N. W. 
(2d) 688; 17 LABOR CASES { 65,595, 338 U. S. 
953, 70 Sup. Ct. 491 (1950). Since this paper 
was read in June, 1950, I have found out more 
about the nature of the Plankinton case. Al- 
though this is not easily inferred from the 
Court’s brief memorandum opinion, apparently 
the rationale of the decision was that if the 
employer had engaged in an unfair labor prac- 
tice, it was conduct covered by Section 8 of 
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the NLRA, over which the Board had exclusive 
jurisdiction and with respect to which the Wis- 
consin board was no longer free to act. I under- 
stood that the lawyers for the NLRA look upon 
the Plankinton case as rounding out the picture 
initially sketched by the Bethlehem-Allegheny 
Ludlum and LaCrosse Telephone decisions and 
given perspective by the Algoma case. Neverthe- 
less, these distinctions remain almost too subtle 
to comprehend. 

1” Bethlehem Steel Corporation v. New York 
State Labor Board, 12 LABOR CASEs { 51,245, 
330 U. S. 767 (1947); Allegheny Ludlum Steel 
Corporation v. Kelley, 12 LABOR CASEs § 51,245, 
330 U. S. 767, 67 Sup. Ct. 1026 (1947). 


1% Matter of Maryland Drydock Company, 49 
NLRB 733 (1943). 


% Labor Management Relations Act, Title I, 
Section 14 (a) (1947). 
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The LaCrosse Telephone case™ goes far to 
clear up any possible confusion. Nobody 
doubted that Congress had empowered the 
Board to assume jurisdiction over telephone 
companies. But LaCrosse and its organized 
employees had previously adjusted their own 
problems without recourse to the Board. 
Wisconsin therefore thought it was free to 
conduct representational proceedings and to 
certify a new union to this company. But 
here Congress had laid down a scheme and 
had charged the Board with the task of 
implementing that scheme. Not only did 
Congress have the power to act here; it had 
fully exercised this power. The fact that 
the Board had never intervened in the affairs 
of LaCrosse and its employees was not the 
fault of it or of Congress. In light of federal 
provisions governing representation proceed- 
ings, dual action under such circumstances was 
too fraught with the potentialities of con- 
fusion and conflict. At the same time, the 
LaCrosse decision leaves state boards in a 
quandary as to how they can deal with small 
local situations over which the Board never- 
theless now has jurisdiction but has neither 
the time nor budgetary resources to dis- 
pose of. 


On May 8, 1950, the Supreme Court unani- 
mously held unconstitutional a Michigan 
Statute qualifying the right to strike—at 
least in interstate industries.“ This statute,” 
among other things, forbade unions to call 
strikes in general industry without approval 


of a majority of the employees in the bar- 


gaining unit. But Congress had established 
a routine of its own governing strikes under 
certain circumstances ;” and it did not re- 
quire a majority vote. This conflict left no 
room for local regulation of strikes in inter- 
state industries. 


State Interference Allowed 
in Specialized Industries? 


Thus the fears of the minority justices in 
the Briggs-Stratton case™ proved groundless. 
This was a plain wage strike, called after con- 
formance with the provisions of the NLRA; 
and it clearly amounted to protected activity. 


The Chief Justice found “no need to discuss 
the due process point” in this case; and he 
remarked that “Even if some state legisla- 
tion in this area could be sustained, the par- 
ticular statute before us could not stand.” 
This first observation suggests that the Court 
is leaving open the question of state inter- 
ference with strikes in industries which Con- 
gress has no desire to regulate. The second 
may be tacit allowance for state prohibition 
of strikes in certain specialized industries, 
such as public utilities. 


Michigan and a dozen or so other states 
have statutes curtailing strikes in public 
utilities.“ Wisconsin is one of these states. 
If a strike occurs at the LaCrosse Telephone 
Company, for an instance, is Wisconsin free 
to stop it in spite of Hill v. Florida? All of 
these utilities are an interstate commerce. 
And every argument made in the Michigan 
antistrike case applies equally well to staté 
Statutes aimed at strikes in public utilities. 
Yet Congress itself has recognized that 
emergency consequences ensue from strikes 
under certain circumstances. In Title II of 
the Taft-Hartley Act it has set up an elab- 
orate procedure to deal with such strikes. 
At the same time, however, it purports to 
deal only with national emergencies. This 
federal procedure would hardly be invoked 
in a public utility strike creating an emer- 
gency shut-down of a local light and power 
plant. While this seems equally true of an 
isolated strike at LaCrosse Telephone, would 
it also follow if such a strike were merely 
part of a coordinated shut-down covering a 
substantial part of the country’s connected 
telephone system? Arguably, therefore, the 
states will be permitted, under certain con- 
ditions, to regulate strikes in certain types 
of interstate industries because of the exist- 
ence of local, in contradistinction to national, 
emergencies in which Congress has shown 
no special interest. If my guess is correct, 
then the Court will have to create refine- 
ments within the doctrine of Hill v. Florida 
that are certainly not apparent at first glance. 
And if my guess is wrong, then the Court 
will be leaving the states helpless to cope 
with local emergencies, under circumstances 





* LaCrosse Telephone Corporation v. WERB, 
16 LABOR CASES { 64,913, 336 U. S. 18, 69 Sup. 
Ct. 379 (1949). 

21 International Union, UAW, CIO v. O’Brien, 
footnote 12. 

2 Michigan Compiled Laws, Section 423.1ff. 
(1948). 

% Labor Management Relations Act, Title II, 
Sections 203 (c), 209 (b) and 210 (1947). 

% International Union, UAWA, AFL, Local 232 
v. WERB, footnote 11. Adverting to what I 
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said in footnote 11, I understand the NLRA 
lawyers to feel that what the Court did in the 
Michigan UAW case (O’Brien case at footnote 
12) it should have done in the Briggs-Stratton 
or Wisconsin UAW case. 

% Chief Justice Vanderbilt’s opinion in State 
v. Traffic Telephone Workers’ Federation of 
New Jersey, 16 LABOR CASES { 65,162, 66 Atl. 
(2d) 616 (N. J., 1949). 
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where Congress itself has afforded no aid 
and has taken no special action.” 


So much for federal and state jurisdiction 
to regulate labor. Congress is back where 
the Fathers and John Marshall meant it to 
be. But it got there by a process of redefin- 
ing the concept of interstate commerce al- 
most akin to sleight-of-hand. The states 
may henceforth expect only the crumbs 
which Congress leaves—although you never 
can be sure, when you are dealing with the 
“great concepts of the Constitution.” 


Court Tour de Force 
Makes Picketing ‘‘Speech”’ 


This is not the whole story of the federal 
grab for power to impose a uniform labor 
policy on the nation. In 1940 the Supreme 
Court declared that peaceful picketing is 
constitutionally protected free speech.” Not 
content with the rapidity of legislative changes 
the Court had to assist in developing a uni- 
form labor policy. It is understandable that 
they perpetuated the constitutional solecism 
of substantive due process. What I depre- 
cate is (1) the Court’s using the Constitution 
to exercise policymaking power which prop- 
erly belongs to Congress, and (2) the tour 
de force implicit in establishing peaceful picket- 
ing as a form of speech or communication. 


It seems obvious that all picketing is used 
by labor unions as a means of coercion. 
Naturally it involves the element of com- 
munication; but so do other types of ver- 
balization joined with elements frequently 
declared antisocial: In the past, most courts 
regarded picketing as a type of economic 
coercion, like strikes and boycotts. But the 
strike was not assimilated through the agency 
of dubious constitutional doctrine. Our so- 
ciety accepted the strike for exactly what it 
is—a type of economic coercion. Further- 
more, its acceptance originally occurred in 
the states and not in the federal courts. 


Half a century ago all picketing was re- 
garded as tortious in this country. Not un- 
til 1927 did the New York Supreme Court 
first decide that stranger picketing was not 
tortious but was merely an economic pressure 
in pursuit of concerted self-interest. When 
our courts eventually conceded that there 
is something called peaceful picketing, this 
change found its roots in popular conviction. 


But its acceptance, like that of the whole 
organized labor movement, was a slow 
patient and steady process of education. 


The eight justices who voted for the 
Thornhill doctrine were aware of all this. 
What cultural insight led them suddenly to 
view picketing as something so different? 
Justice Murphy pontificated on the axioms 
of free speech which everybody accepts. But 
when he applied this wisdom to picketing, 
he assumed the whole issue at stake. Such 
a sweeping modification of our national cul- 
ture is socially unwholesome. And since 
these same justices would usually go easy 
in modifying social customs, I suspect that 
in this case they were indulging economic 
bias or were reacting to political pressures. 


The Court was determined to eliminate 
the culture lag in the states, once the na- 
tional government went all out for unions. 
To be sure, Congress had taken a stand 
on picketing, boycotts and the strike. But 
the Norris-LaGuardia Act applied only to 
federal judges; and it was not an exercise 
of the commerce power. Since it was un- 
likely that Congress would guarantee the 
right to picket in interstate industries, the 
Court assumed power under the Fourteenth 
Amendment to prevent states from deny- 
ing this right. In doing so, they unfairly 
implicated Justice Brandeis. Either they 
misunderstood his opinion in the Senn case,” 
or they deliberately misread it to enlist his 
prestige behind their coup. 


Senn Case Validates 
Stranger Picketing 


The Senn case of 1937 was a five-to-four 
decision which held valid a Wisconsin statute 
legalizing stranger picketing. Stranger pick- 
eting had once been tortious; and there was 
precedent denying the right to legalize torti- 
ous conduct. But Brandeis observed that 
nothing in the Fourteenth Amendment pro- 
hibited “picketing and publicity,” the “means” 
authorized by the Wisconsin statute. He 
went on to utter the sentence quoted by 
Justice Murphy in the Thornhill case : “Mem- 
bers of a union might, without special statu- 
tory authorization by a State, make known 
the facts of a labor dispute, for freedom of 
speech is guaranteed by the Federal Con- 
stitution.” ” And then he declared that the 





2% As to this, compare the language of Chief 
Justice Vanderbilt, footnote 25. 

7 Thornhill v. Alabama, 2 LABOR CASES 
7 17,059, 310 U. S. 88, 60 Sup. Ct. 736 (1940). 

*% Exchange Bakery & Restaurant, Inc. v. 
Rifkin, 157 N. E. 130, 245 N. Y. 260 (1927). 
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2 Senn v. Tile Layers Protective Union, 1 
LABOR CASES { 17,023, 301 U. S. 468, 57 Sup. 
Ct. 857 (1937). 

*® Footnote 29. 
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states have the police power to “regulate 
the methods and means of publicity as well 
as the use of public streets.” So, he con- 
cluded, if the objectives of the picketing are 
not forbidden by the Constitution, then a 
state may let its streets be used by pickets 
to publicize the union’s objectives. 

Justice Brandeis did not even imply that 
peaceful picketing is constitutionally pro- 
tected free speech.” All he said is that 
unions may publicize labor disputes without 
benefit of legislation because they, like every- 
one else, are entitled to speak freely! In 
this statement he did not mention picketing. 
That is where the statute came in. Having 
said that a state may, “in the exercise of its 
police power, regulate the methods and 
means of publicity as well as the use of 
public streets,” he observed that this power 
might be exercised to permit picketing. But 
this also meant that in the exercise of the 
same police power, a state might deny the right 
to picket as a regulation of “the methods 
and means of publicity” and “the use of 
the public streets.” 

We must constantly remember that only 
three years before Thornhill, the Court split 
five to four over the constitutionality of a 
statute legalizing peaceful picketing. Then, 
three years later, after Alabama had exer- 
cised its police power to “regulate the meth- 
ods and means of publicity as well as the 
use of public streets,” the constitutional issue 
became diametrically opposite. 


The Court should never have used Bran- 
deis’ prestige to put something over on the 
states. In the labor field, particularly, he 
would never have joined in this way of 
stifling “social experiments” within the states, 
however much he might have deplored the 
statute. Certainly he would have been 
skeptical about the notion that peaceful 
picketing is constitutionally protected free 
speech. And he would never have used this 
formula to concentrate such policy making 
‘power in the very supreme judiciary itself! 


I feel strongly about the Thornhill case 
because I sincerely believe it to be wrong. 
My conviction has absolutely nothing to do 
with my views on organized labor’s rights 
in general or on picketing in particular. I 
merely hate to see any court assume the 
power to rule where no such power was in- 
tended in the Constitution. I have always 
felt this way; and I think subsequent events 


have borne me out. Look what happened in 
Ritter’s case.” There a majority of the 
Court conceded the union complete freedom 
in publicizing Ritter’s patronage of non- 
union carpenters through “other traditional 
modes of communication.” But they never- 
theless allowed the State of Texas to enjoin 
picketing at his restaurant. Being an in- 
tegral part of the hurly-burly of labor 
disputes, picketing enjoyed constitutional 
protection only. in the context of such dis- 
putes. But how do we know what such 
disputes are? Illinois thought it knew in the 
Swing case;™ yet the Supreme Court said 
that Illinois could not circumvent the Con- 
stitution “by drawing the circle of economic 
competition between employers and workers 
so sma!l as to contain only an employer and 
those directly employed by him.”“ The 
correct answer may be in Section 13 of the 
Norris-LaGuardia Act—that to be protected, 
picketing must take place in the industry in 
which the original dispute occurred. Thus, 
by picketing Ritter at his restaurant instead 
of in front of his nonunion house, the union 
would lose its protection under the Consti- 
tution. 


I guess it all depends upon who draws the 
circle. If picketing really is free speech, 
what difference should Section 13 make? In 
the Norris-LaGuardia Act, Congress was 
only prescribing for federal judges the area 
of nonenjoinable economic conflict. It was 
not restricting union activities—it was ex- 
panding them. By defining labor dispufes in 
Section 13, Congress incompletely exercised 
its power to narrow the jurisdiction of fed- 
eral courts. It could have denied the use 
of injunctions on a broader base—say, in all 
situations where unions were pursuing self- 
interest, as in the Ritter case. 


Troubles Arising Out of Thornhill 


If Thornhill is sound, it is wrong to sep- 
arate Ritter, the house builder, from Ritter, 
the restaurant owner, especially since the 
latter earned the money to build the house! 
Furthermore, if Thornhill is right, the union 
should be free to tell anybody about Ritter’s 
nonunion patronage and enlist their aid as 
neutrals, whether they are his restaurant 
clientele, his restaurant workers, or team- 
sters bringing him restaurant supplies. If 
it may conscript these neutrals through the 





31 Compare the observations of Justice Frank- 
furter in International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen & Helpers, 
Local 309 v. Hanke, 18 LABOR CASES { 65,763, 
339 U. S. 470 at 476, 70 Sup. Ct. 773 (1950), 
particularly at footnote 2. 
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33 Carpenters and Joiners Union v. Ritter’s 
Cafe, 5 LABOR CASES { 51,137, 315 U. S. 722, 62 
Sup. Ct. 807 (1942). 

% AFL v. Swing, 3 LABOR CASES { 51,112, 312 
U. S. 321, 61 Sup. Ct. 568 (1941). 

* Footnote 33. 
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press or by picketing at his house, why not 
in front of his restaurant? To call Ritter, 
the restaurant owner, a neutral seems ab- 
surd. This is the sort of trouble Thornhill 
has caused our judges. Such line (or shall I 
say “circle’?) drawing is a legislative func- 
tion; and the Court should have left the 
legislatures free to perform it. 


If Justice Frankfurter did not read Sec- 
tion 13 of the Norris-LaGuardia Act into the 
Constitution, then he must have drawn the 
circle himself—the very thing he would not 
let Illinois do in the Swing case. But if he 
did rely upon Section 13, then why not ex- 
pand the Thornhill doctrine to protect the 
strike and the secondary boycott? For the 
rights not to work and not to consume are 
basic rights; and they certainly fall within 
the orbit of Section 13. 

3ut Thornhill is having a rough time. The 
state courts are creating an illegal-purpose 
doctrine to combat this innovation. Some 
enjoin peaceful picketing in pursuit of an 
objective made unlawful by statute, while 
others find their illegal purposes in the com- 
mon law, such as the restraint of trade in- 
volved in uniform prices for haircuts. One 
statutory illegal objective is compelling an 
employer to recognize a union regardless of 
his employees’ wishes. Another is the use 
of economic pressure in the absence of a 
narrowly defined labor dispute. Thus Thorn- 
hill encourages an unwholesome process of 
nullification.* 

The Giboney case has proved to be the 
breaking point.” There a unanimous Court 
held that Missouri might enjoin picketing 
intended to compel a company to violate 
the state antimonopoly law by agreeing not 
to sell ice to nonunion peddlers. If the 
Supreme Court had sustained the union’s 
right to picket, the plaintiff would have to 
choose between losing eighty per cent of 
his former business or paying a heavy fine. 


Of course, the Court could have applied the 
Thornhill doctrine, willy-nilly, for this was 
a conventional labor dispute within the 
Norris-LaGuardia definition. Certainly the 
union expected the Supreme Court to main- 
tain labor’s constitutional rights and to 
regard the statute as incidental. But the 
Court endorsed the right of Congress and 
the states to pass statutes prohibiting re- 
straints of trade, aimed at both employers 
and organized employees. Of course, if a 
state should outlaw unionism itself as a 
monopoly or restraint of trade and prohibit 
all picketing in furtherance of unions, the 
doctrine of Hill v. Florida would enable the 
Court to sidestep the Giboney precedent 
and treat the statute as a pretext to under- 
mine the constitutional right to picket. 
But Giboney implies that a state may 
prevent peaceful picketing designed to 
make anyone break a valid state law 
this mean that the Supreme Court will take 
at its face value any state law not in con- 
flict with an existing federal law? Or will 
it scrutinize each one to detect some con- 
cealed blow against peaceful picketing? If 
the Court takes this latter course, we will 
have a device in behalf of union interests 
analogous to the old doctrine of substan- 
tive due process, used in behalf of 
corporate interests—a censorship over in- 
ternal state policy based on a combination 
power and the Fourteenth 


Does 


once 


of commerce 
Amendment. 

Since May 8, 1950, we know that states 
may outlaw influence exerted by employers 
against employees to make them join a 
union and may enjoin picketing intended 
to make an employer assert such influence.” 
And this is so, even when the command 
of noninterference is only hortatory and 
not backed up by punishment. This may 
result in maintenance of a nonunion shop; 
but that is not the employer’s fault. Justice 
Minton in the Gazzam case™ purports to 





% Miller’s, Inc. v. Journeymen Tailors Union, 
3 LABOR CASES { 60,097, 15 Atl. (2d) 822, 128 
N. J. Eq. 162 (1940); rev’d in 3 LABOR CASES 
{ 51,114, 312 U. S. 658, 61 Sup. Ct. 732 (1941); 
Schwab v. Local No. 159, 3 LABOR CASEs { 60,290, 
165 Ore. 603, 109 Pac. (2d) 600 (1941). 

% Giboney v. Empire Storage & Ice Company, 
16 LABOR CASES { 65,062, 336 U. S. 490, 69 Sup. 
Ct. 684 (1949). In connection with this case, 
I cannot help citing a recent decision of the 
Massachusetts Supreme Court—Commonwealth 
v. McHugh, 18 LABOR CASEs { 65,904, 93 N. E. 
(2d) 751 (1950), where the economic strangle- 
hold exercised by the fishermen’s union over 
the marketing of fish was broken up under 
the state antimonopoly law. There is no ques- 
tion that this industry was in interstate com- 
merce. And with respect to the nature of the 
union’s constituency, this case certainly seems 
to differ from Columbia River Packers Associa- 


Constitutional Limitations 


tion v. Hinton, 5 LABOR CASES {f 51,127, 315 
U. S. 143, 62 Sup. Ct. 520 (1942). In view of 
U. 8. v. Hutcheson, 3 LABOR CASES { 51,110, 
312 U. S. 219, 61 Sup. Ct. 463 (1941) and Allen- 
Bradley Company v. Local Union No. 3, IBEW, 
9 LABOR CASES { 51,213, 325 U. S. 797, 65 Sup. 
Ct. 1533 (1945), what sort of valid argument 
could be made to the effect that federal pre- 
emption of the field prevented Massachusetts 
from suppressing this monopoly? Personally, I 
think none, although I recognize that this situ- 
ation furnishes an engaging fleld for specula- 
tion. 

3% Building Service Employees International 
Union v. Gazzam, 18 LABOR CASES { 65,764, 339 
U. S. 533, 70 Sup. Ct. 784 (1950). 

% ‘The Washington statute has not been con- 
strued by the Washington courts in this case 
to prohibit picketing of workers by other work- 
ers.’’ Footnote 37. 
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leave open the possibilitiy of picketing em- 
ployees under such circumstances. But, if 
they are picketed at the employer’s prem- 
ises, how will the Court deal with legisla- 
tion aimed at protecting the employer’s 
business from the adverse effects of picket- 
ing which he can do nothing about stop- 
ping? It seems plain to me that Giboney 
and Gazzam between them spell the virtual 
end of organizational pressure through 
picketing. 


Of course, picketing to secure a closed or 
union shop would be enjoinable in a state 
where such union security agreements are 
invalid. Suppose a state made it unlawful 
for any businessman to refuse to deal with 
any other businessman, except under condi- 
tions prescribed by some third-party as- 
sociation? And what if a state forbade, 
as restraints of trade, industry-wide agree- 
ments between employers’ associations and 
international unions? And how about 
states, either by statute or common-law 
rule, declaring it an illegal restraint of 
trade for all entrepreneurs in any given 
field to agree upon a standard price—for 
instance, on haircuts or trucking or milk or 
laundry service—or on standard hours of 
opening and closing shop, as among block 
butchers? All these things are of the ut- 
most economic importance to unions. 


Under the Giboney precedent, picketing 
in all of these situations discussed above 
is arguably enjoinable. Yet in every one 
of them a conventional labor dispute is 
involved. If the states may enjoin here, 
then by indirection they are narrowing the 
scope of labor disputes—which the Court 
had said they may not do directly. By 
such legislation or court decisions aimed 
at employers and businessmen, and not at 
unions, the states may thus succeed in evad- 
ing Thornhill. The only area of escape from 
this is that suggested by Hill v. Florida in 
interstate industries. 























Again, suppose the states feel that unions 
have gone too far in certain areas. They 
come right out either by statute or com- 
mon law and make it unlawful for anyone, 
including unions, to compel a self-employed 
person either to comply with certain stipu- 
lated methods of doing business or go out 
of business, The Senn,” Wohl® and Ange- 
los“ situations are what I have in mind. 
This has always been a classical instance 


of the latter-day labor dispute. Yet in the 
Hanke case“ the Court held on May 8 that 
the states may enjoin such picketing, and 
without benefit of legislation. The area of 
dispute becomes further narrowed; and with 
this virtual overruling of the Wohl and An- 
gelos cases, Thornhill is ripped wide open. 
But this seemed inevitable where states 
were left free to prevent unions from achiev- 
ing the same result by striking. In the 
meantime, the Senn precedent remains in- 
tact where such union aggression is allowed 
by local statute. 


No Supreme Court 
“‘Constitutional’’ Interference 


Eventually we must acknowledge that 
Congress and the states have the power to 
regulate matters economic and to outlaw 
what they regard as undesirable trade prac- 
tices. If the federal government is to allow 
peaceful picketing generally, then it is up 
to Congress alone to say so; and the Court 
can then forestall inconsistent state laws 
by using Hill v. Florida. But whatever di- 
rection the legislative policy of Congress 
and the states may take in this field, the 
Court should nat interfere with them by 
using an indefensible constitutional formula. 
For Thornhill, as advertised, would apply 
as well to Congressional as to state laws. 
Certainly if the states are allowed to stop 
picketing indirectly, by making its objec- 
tives unlawful for tradesmen, then they 
should be able to do it by placing restric- 
tions directly on unions. Otherwise the 
unions are vested with a special power 
enjoyed by nobody else in society. This 
is the dilemma which the Supreme Court 
cannot escape without virtually overruling 
Thornhill. For when local economic adjust- 
ments concern matters over which Con- 
gress either has no. jurisdiction or has not 
exercised it, then the Supreme Court has 
no business to overrule local values on such 
matters. If it does, then it is behaving just 
as the old Court did in the heyday of cor- 
porate protection under the Fourteenth 
Amendment. 


The Supreme Court’s reaction to Section 
8 (b) (4) of the Taft-Hartley Act should 
be revealing. There Congress made it 
unlawful for unions to exert pressures 
against others to compel them to do certain 













%*% Senn v. Tile Layers Protective Union, foot- 
note 29. 

«# Bakery & Pastry Drivers and Helpers, Local 
802 v. Wohl, 5.LABOR CASES { 51,136, 315 U. S. 
769, 62 Sup. Ct. 118 (1942). 
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“1 Cafeteria Hymployees Union, Local 302 v. 
Angelos, 7 LABOR CASES { 51,167, 320 U. S. 293, 
64 Sup. Ct. 126 (1943). 

@ International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen & Helpers Local 
309 v. Hanke, footnote 31. 
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things, although picketing was not men- 
tioned. I feel sure that the Court will 
uphold decisions by the Board and the 
lower federal courts. that picketing aimed 
at these forbidden objectives is illegal. The 
California Supreme Court in the Blaney 
case“ does not agree with me, but my 
guess finds support in both Missouri“ 
and Colorado.“ I am somewhat concerned 
about the future of secondary picketing, like 
that in the Goldfinger case,“ where the pick- 
eted person is in unity of economic interest 
with the employer really under fire. If 
provisions like Section 8 (b) (4) are con- 
strued to prevent such picketing with the 
Supreme Court’s acquiescence, then Thorn- 
hill is indeed through. Quite inevitably, the 
Thornhill doctrine is being pushed back to 
its only logical application—a_ sanction 
against blanket prohibitions aimed at all 
peaceful picketing. There it will remain a 
monument to the Court’s “good will,” caus- 
ing little trouble to state and federal legis- 
latures who know what they want. 


In the meantime, Justice Traynor, of the 
California Supreme Court, suggests a test 
for distinguishing between enjoinable pick- 
eting and the kind which may not be en- 
joined under the Thornhill doctrine.” His 
test has nothing to do with the objectives to 
be achieved. It rests on the distinction 
between peaceful picketing which is coer- 
cive and that which is purely notice, or 
publicity, picketing. Professor Cox of Har- 
vard has already suggested the neat classi- 
fications of “signal” and “publicity” 
picketing.“ But this formula hardly stands 
analysis. 


It seems that the picketing in the Ritter 
case, for instance, is not publicity but, rather, 
signal picketing. Hence, Thornhill does not 
apply, after all. Certainly this distinction 
was lost on Justices Black, Douglas, Murphy 
and Reed, who thought that the carpenters’ 
union was merely trying to tell all sympa- 
ethetic people that Ritter was supporting a 
nonunion enterprise. But according to this 
new test, their picketing was just the trig- 
ger play—the signal—to set off a series 


of automatic assists on the part of Ritter’s 
customers, his restaurant workers and the 
teamsters’ union. While these same people 
might have responded to publicity at Rit- 
ter’s new house or to a notice in the news- 
papers, the carpenters’ union realistically 
thought otherwise. Still this analysis would 
have broken down if picketing at Ritter’s 
house had enlisted the economic cooperation 
of the same people who responded to the 
picketing at his restaurant. 


Or take the California Hughes case,* 
which I find objectionable for the reasons 
given in Justice Carter’s dissent. Members 
of Negro organizations peacefully picketed 
a grocery store because it would not agree 
to hire Negro clerks in proportion to the 
patronage of the store by members of their 
race. The state supreme court held this 
enjoinable under its Marinship precedent” 
against closed shops and closed unions, as 
an attempt to impose a closed union on 
the basis of color, to the extent of the 
proportion of Negro patronage—about fifty 
per cent. It would be an arbitrary denial 
of half the jobs to members of the Cau- 
casion and yellow races, on the basis of 
color. This use of a common-law prece- 
dent aimed at discrimination to defeat a 
sensible attempt to eliminate discrimination 
seems queer to me. Still, I believe the 
matter to be only California’s business and 
not the Supreme Court’s. Their court seems 
convinced that confining a fixed percentage 
of jobs to union members of a certain race 
is tantamount to establishing a closed shop 
with a closed union. That is unlawful in 
California, although not by statute. Of 
course, there was a conventional labor dis- 
pute as defined in the Norris-LaGuardia 
Act. But that did not deter the California 
court in the Bautista case," where it en- 
joined a strike creating secondary pressure 
to force a self-employed milk route owner 
either to hire a union driver or go out of 
business.. I think California is entitled to 
make such judgments, although properly 
only by legislation. But that also is Cali- 
fornia’s private affair. While I think the 





* In re Blaney, 13 LABOR CASES { 64,039, 184 
Pac. (2d) 892, 30 Cal. (2d) 643 (1947). 

“ Hobbs v. Poteet, 13 LABOR CASEs { 64,181, 
207 S. W. (2d) 501, 357 Mo. 152 (1947). But, see 
Ex parte Hunn, 16 LABOR CASES {°64,233, 207 
S. W. (2d) 468, 357 Mo. 256 (1948). 

* Denver Milk Producers, Inc. v. International 
Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen & Helpers, 12 LABOR CASES { 63,778, 
183 Pac. (2d) 529, 116 Colo. 389 (1947) as to 
which, see 334 U. S. 809, 68 Sup. Ct. 1015 (1948). 

“ Goldfinger v. Feintuch, 1 LAaBor CASES 
f 18,057, 11 N. E. (2d) 307, 276 N. Y. 281 (1937). 
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“ Hughes v. Superior Court of Contra Costa 
County, 15 LABOR CASES { 64,824, 198 Pac. (2d) 
885, 32 Cal. (2d) 850 at 871 (1948). 

* Report of Labor Relations Law Section, 
Committee on State Legislation, American Bar 
Association 11 (1949). 

* Hughes v. Superior Court of Contra Costa 
County, footnote 47. 

% James v. Marinship Corporation, 9 LABOR 
CASES { 62,475, 155 Pac. (2d) 329, 25 Cal. (2d) 
721 (1944). 

% Bautista v. Jones, 9 LABOR CASES { 62,476, 
155 Pac. (2d) 343, 25 Cal. (2d) 746 (1944). 
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Supreme Court was right in upholding the 
California court on May 8, 1950, surely this 
use of Giboney on the basis of common-law 
illegal objectives is a drastic modification 
of the Swing case. 


Justice Traynor and Professor Cox, how- 
ever, believe that this was merely publicity 
picketing and entitled to constitutional pro- 
tection. These Negroes, says Justice Tray- 
nor, were merely telling colored customers 
that members of their race were not em- 
ployed at the picketed store. Why were 
they doing this? Naturally, to effect coer- 
cion against the store through loss of Negro 
patronage. Justice Traynor claims that they 
were merely trying to notify the public 
and let human nature take its course. But 
what else were the pickets in Ritter and 
Giboney trying to do? What difference is 
there between the sympathetic cooperation 
of the public, on the one hand, and of work- 
ers, on the other? The suggested formula 
merely places a premium on ineffectiveness 
of the picketing, based on the differences in 
degree of the economic coercion sympa- 
thetically enlisted. But this does not make 
much sense. All picketing is obviously con- 
ducted to coerce. The desired coercion is 
achieved through convincing customers not 
to enter, by persuading loyal employees to 
withdraw, by influencing job hunters to 
remain away and by enlisting the aid of all 
other union folk with a prejudice against 
crossing picket lines. JI do not suggest 
that peaceful picketing coerces those whose 
aid is requested. But I doubt if much 
support is won on intellectual conviction 
as to the merits of the cause. Most of it 
is probably induced by a combination of 
fear, prudence and social embarrassment—a 
sort of psychological coercion which com- 
pounds itself ultimately into economic coer- 
cion on the picketed business. 


Distinction Between ‘‘Signal”’ 
and ‘‘Publicity’’ Picketing 


I take it that this new distinction be- 
tween signal and publicity picketing is 
somewhat as follows: The signal category 
implies a prearranged response on the part 
of other unionists, whereas the publicity 
category leaves the response merely to 
chance. Therefore, because signal picketing 
is intelligently effective, it does not qualify 
as constitutionally protected communica- 
tion, whereas publicity picketing is entitled 
to protection because its effect is specula- 


tive. This subtle revival of the common- 
law conspiracy doctrine must have been 
unintentional. Certainly, the Supreme Court 
will not accept it, even to save Thornhill. 
What it should do, of course, is to overrule the 
Thornhill doctrine and all of its inauspicious 
progeny, saving the constitutional guarantee 
of free speech for the situations it was in- 
tended to cover. And the shaping of a 
uniform labor relations policy it should 
leave for Congress to develop under its 
commerce power. 


Is there any part left in the regulation 
of labor for the due process clauses to play? 
Aside from the Thornhill doctrine, the doc- 
trine of substantive due process has well- 
nigh disappeared during the past fourteen 
years. The Taft-Hartley Act, and a few 
state analogues, have curtailed secondary 
pressures implemented through concerted 
refusals to work. But it is now too late 
for the Supreme Court to create for strikes 
and boycotts a type of constitutional pro- 
tection analogous to the Thornhill doctrine. 
Some boycotts, of course, are effectuated 
through printed announcements or peaceful 
picketing. But under the old Gompers case™ 
the present Court would probably declare 
that an unlawful act like the secondary 
boycott would still be unlawful as a “verbal 
act,” in spite of the element of communica- 
tion. For if the secondary pressure is un- 
lawful, then its implementation through a 
speech form cannot save it, as recent pick- 
eting cases indicate. 


Secondary labor boycotts implemented 
by concerted refusals to work are only 
complicated strikes. Prohibitions of strikes 
usually invite mention of involuntary servi- 
tude. But the Thirteenth Amendment in 
this connection is about as relevant as the 
“slave labor” slogan used to characterize 
the Taft-Hartley Act. A prohibition against 
the strike does not compel individual work- 
ers to remain at their jobs. If they claim to 
be bound by economic necessity, the Su- 
preme Court would hardly regard them as 
“wage slaves” entitled to a constitutional 
protection adopted to eliminate the “real 


McCoy.” 


The strongest case against laws forbidd- 
ing strikes would be based on blanket pro- 
hibitions. An example is Section 305 of 
Taft-Hartley, making unlawful all strikes 
by government employees. That sweeping 
provision involves considerations which 
make it a special case like the prohibition 
of strikes in public utilities. As far as 





52 Gompers v. Bucks Stove 4 Range Company, 
221 U. S. 418, 31 Sup. Ct. 492 (1911). 
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Section 8 (b) (4) is concerned, the lower 
federal courts have assumed that there is 
nothing unconstitutional involved, appearing 
unconcerned that this subsection is even 
broad enough to proscribe peaceful second- 
ary picketing. My best reason for believing 
that such provisions will be upheld is my 
inability to understand how the Court could 
rationalize a contrary view. For this is 
essentially economic conduct concerning 
economic issues—matters which have norm- 
ally been subjected to rcgulation. While 
freedom “of contract once offered refuge, 
the Supreme Court will surely not resurrect 
that almost forgotten concept to insure 
unions freedom of collective bargaining 
through the right to strike. 

Similar regulation by the states should 
also be valid if Congress has not already 
occupied the field. Justice Douglas’ alarm 
in his Briggs-Stratton dissent™ suggests 
that suppression of the right to strike is 
no longer a matter of concern under the 
due process clauses but is merely a matter 
of who can do it—Congress or the states? 
While the Michigan antistrike case™ an- 
swers that question, it leaves the due process 
point wide open. But the Court will surely 
sustain the emergency strike provisions in 
Taft-Hartley. And if it goes that far, it 
cannot invalidate state laws restricting 
emergency strikes on lack of due process. 
Twenty-five years ago the Supreme Court 
went this far when Kansas vested packing- 
houses with a public interest. But that now 
seems a far cry. 


More Assurance for States 


The union security cases suggest an an- 
swer.” Consider how the Supreme Court 
crushed all attempts to outlaw the yellow 
dog contract.” As late as 1930, the Massa- 
chusetts court rejected the clever evasion 
of the Coppage and Adair decisions appearing 
in the Norris-LaGuardia Act.” Yet Congress 
added real preventive sanctions in the Rail- 
way Labor and Wagner Acts; and several 


of the states copied the anti-injunction and 
labor relations laws. While these sanctions 
have never been squarely passed on, no- 
body during the past decade would seriously 
have maintained that they were unconstitu- 
tional, even though the Adair and Coppage 
cases remained on the books until Justice 
Black brushed them aside in 1949." Indeed, 
one of his reasons for upholding the Arizona 
right-to-work law was the balance effected 
by that state’s anti-yellow dog contract act.” 
That was when he also buried the old Wolff 
Packing case," with all of its due process 
trappings. In doing this, he declared, the 
Court “has consciously returned closer and 
closer to the earlier constitutional principle 
that states have power to legislate against 
what are found to be injurious practices in 
their internal commercial and business affairs, 
so long as their laws do not run afoul of 
some specific federal constitutional prohi- 
bition, or of some valid federal law.”@ 
Here again the states seem to win assurance 
that they may deal with the inconveniences 
of strikes in public utilities under federal 
jurisdiction. 


I have the feeling that contemporary con- 
stitutional doctrine was evolved in uphold- 
ing federal and state laws which promoted 
the interests of unions by suppressing the 
“injurious practices” of antiunion employers. 
The old due process constitutional doctrine 
would have prevented this. Therefore, it 
was shelved in'favor of doctrine developed 
to permit regulation of things economic, in 
order to permit legislatures to outlaw what 
they considered injurious practices. But this 
development cuts both ways; for when 
Congress and the states conclude that the 
unions are up to no good, the old constitu- 
tional doctrine is no longer handy to prevent 
legislation aimed at what are thought to be 
the “injurious practices” of unions. Instead 
of using due process to hold the states in 
line, the Court has expanded the occupancy- 
of-the-field theory.“ While Congress was 
prounion, this. technique was attractive; but 





53 International Union, UAWA, AFL, Local 
232 v. WERB, footnote 11. 

54 International Union, UAW, CIO v. O’Brien, 
footnote 21. 

% Wolff Packing Company v. Kansas Court of 
Industrial Relations, 262 U. S. 522, 43 Sup. Ct. 
630 (1922). . 

% Lincoln Federal Labor Union No, 19129, 
AFL v. Northwestern Iron and Metal Company, 
16 LABOR CASES { 64,898, 335 U. S. 525, 69 Sup. 
Ct. 251 (1949) and companion cases. 

5st Adair v. U. 8., 208 U. S. 161, 28 Sup. Ct. 
277 (1908) and Coppage v. Kansas, 236 U. S. 1, 
35 Sup. Ct. 240 (1915). 
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58 Opinions of the Justices, 171 N. E. 234, 271 
Mass. 598 (1930), and Opinions of the Justices, 
176 N. E. 649, 275 Mass. 580 (1931). 

3% Lincoln Federal Labor Union No. 19129, 
AFL v. Northwestern Iron and Metal Company, 
footnote 56. 

* AFL, Arizona State Federation of Labor v. 
American Sash & Door Company, 335 U. S. 538, 
69 Sup. Ct. 258 (1949). 

* Lincoln Federal Labor Union No. 19129, 
AFL v. Northwestern Iron and Metal Company, 
footnote 56. 

® Footnote 61. 

® Hill v. Florida, footnote 9. 
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it has become less so since Congress adopted 
and has retained the Taft-Hartley Act. With 
its commerce power virtually supreme, Con- 
gress may forget its manifest destiny and let 
the states loose against the unions, almost 
completely free of their old due process 
straightjacket. For such are the fortunes 
of economic warfare under the Constitution. 


One pressing constitutional issue remains, 
That is the right of all workers in a bar- 
gaining unit to join the union endowed with 
exclusive bargaining privileges. Before our 
present restrictions against union security, 
the Court had suggested the prohibition of 
closed shops and closed unions;“ and some 
of the state courts joined this trend.” Be- 
cause most of the cases involved Negroes, 
they presented grave constitutional issues. 
But only the Supreme Court of Kansas 
squarely faced this matter of discrimination 
on the basis of race or creed.” In the 
Steele case,” the Supreme Court dodged this 
issue by declaring that a union with exclu- 
sive statutory bargaining rights had to main- 
tain the interests of nonmembers on a par 
with those of members. It implied that 
unions are private organizations, under no 
obligation to admit Negroes. And since 
they enjoy exclusive powers to bargain for 
all employees in the units they represent, 
Negro employees are deprived of any voice 
in shaping union aims and policies. They 
have their theoretical guaranty in voting for 
the union originally chosen, although this is 
small help because they are outnumbered. 
Some of our courts refused to allow a closed 
or union shop, with a Jim Crow union, sug- 
gesting without deciding that exclusion from 
the union under such circumstances was un- 
constitutional. The nearest the Supreme 
Court ever came to proscribing the closed 
shop and the closed union was the Wallace 
case; * and even that was diluted in its ig- 
nominious rejection of the Rutland Court 
doctrine in 1949. The only bright spot was 
its Corsi decision ® upholding the validity of 
New York’s statute forbidding unions to 
deny membership to any employees they 
represent, on the ground of race or creed. 


The Kansas court went all the way in 
Betts v. Easley." It held that there was a 
violation of the Fifth Amendment when one 


of the railway brotherhoods denied full 
membership to Negro employees in the units 
it represented. The brotherhood claimed to 
be a private organization and showed that 
no form of union security was involved. 
The Kansas court replied that “the acts 
complained of are those of an organization 
acting as an agency created and functioning 
under provisions of Federal Law.” Hence, 
unions which serve as exclusive bargaining 
agents under a statute may no longer re- 
strict membership on arbitrary grounds, 
such as race. For unions enjoying such 
statutory power are no longer private or- 
ganizations but have become. public agen- 
cies. Their acts are then clothed with 
public authority, thus placing them under 
judicial scrutiny for lack of due process. 


Supreme Court 
to Follow Kansas Trail 


Perhaps the Kansas court was reading 
more into the due process clause than the 
Supreme Court had intended it to retain. 
But if the certified union does exercise 
statutory powers delegated to it by Con- 
gress, then perhaps its acts are sufficiently 
official to warrant invocation of the Con- 
stitution. Whether or not unions enjoying 
statutory powers are solidly enough intrenched 
as private organizations to defeat such a 
development is speculative. Some of them 
would not care, since they already welcome 
all comers into membership. In the mean- 
time, Kansas has blazed the trail, which the 
United States Supreme Court must even- 
tually follow. For the unions can no longer 
expect the protection under the Fourteenth 


Amendment that was formerly given to the 


great corporate interests. 


The career of the Federal Constitution in 
the development of labor regulations has 
been checkered. Even now it is a matter 
of speculation what it will be tomorrow or 
next year. But outstanding is the doctrine 
of Hill v. Florida with organized labor’s 
hopes pinned on Congress. For, regardless 
of backsliding by the states, they can be 
kept in line if Congress exerts its commerce 
power in a fashion not too unfriendly toward 
the unions. [The End] 





“ Wallace Corporation v. NLRB, 9 LABOR 
CASES { 51,187, 323 U. S. 248, 65 Sup. Ct. 238 
(1944). 

® James v. Marinship Corporation, footnote 


«“ Betts v. Easley, 11 LABOR CASES { 63,207, 
169 Pac. (2d) 831, 161 Kan. 459 (1946). 
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Voluntary and Compulsory 
Medical-Care Insurance 


By C. A. KULP, Professor of Insurance, University of Pennsylvania 





shes BE ABLE to cover this topic at all, 
the treatment will need to be qualitative 
or analytical, rather than statistical or his- 
torical, though either of the last would 
present fewer difficulties. The qualitative 
approach in turn creates its own difficulties, 
and particularly with a topic as controversial 
as that of medical-care financial policy. It 
is precisely in an area like this that facts 
are scarcest. Not only are facts scarce; they 
are often unreliable and usually susceptible 
of more than one interpretation. For ex- 
ample, how much voluntary insurance have 
we in the United States against the medical- 
care bill? (This article does not include dis- 
cussion of insurance against loss of wages 
resulting from sickness.) 


Facts, it is true, as we ordinarily use that 
term, are of comparatively small importance 
in decisions on issues such as those involved 
here, but this only increases our difficulties. 
Decisions are essentially political—political 
in the best meaning of that expression—the 
registered judgment of an active articulate 
majority of citizens. In coming to this 
judgment the essential question is not how 
much private insurance protection there is 
available to meet the medical-care hazard, 
but the much more complex and important 
questions: How adequate, how secure, how 
generally acceptable to the citizen is exist- 
ing voluntary protection? Decisions on 
these questions depend not so much on facts 
as on the postulates or assumptions that 
each of us begins with and that so largely 
predetermine our conclusions. We could 
not, of course, hope to agree unanimously 
on these assumptions, even if we had more 
space to discuss them. All the more reason 
that they be clearly stated. It is understood 
that every man will, and in a free society 


VOLUNTARY INSURANCE CANNOT DO 
THE WHOLE JOB, BUT IT CAN STILL 
BE A VALUABLE SUPPLEMENT TO A 
COMPULSORY INSURANCE PROGRAM 





must, examine these assumptions. The pur- 
pose of stating them here is to make sure 
that, while on matters as vital and complex 
as these unanimous conclusions are impos- 
sible, we shall at least not be working from 
unstated or partially stated postulates. 

The assumptions that follow seem basic’ 
in determination of medical-care insurance 
policy. These assumptions—except perhaps 
the second—may seem truisms; for the 
present purpose it is not necessary that all 
agree on them as long as they are clearly 
understood. 


Assumptions 


(1) American citizenship is one of obliga- 
tions as well as rights and privileges. The 
corollary to this is that the time is past—if 
indeed it ever was—that our citizens could 
be divided into two permanent camps of 
those who have and pay and those who 
have not and receive. 

(2) It is much more likely than not that, 
under existing medical-care financial ar- 
rangements, the average American will soon 
or late be faced with unpaid medical bills or 
unmet medical needs. I assume, that is, the 
Williamson concept of presumptive risk, 
which bases the case for compulsory insur- 
ance (though not in the same way or to the 
same extent as I shall later suggest), not on 
the shifting sands of the availability, ade- 
quacy and reliability of voluntary provisiorm 











1For a more comprehensive list of assump- 
tions, including these, see C. A. Kulp, Standards 
for Balanced Social Security Policy (First 
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Annual Insurance Institute, University of Ne 
braska, November 17, 1950). 
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meeting of the American Association of 
University Teachers of Insurance and 
the American Economic Association. It 
will be published in the Papers and 
Proceedings of the latter group. 





at a particular time, but, as the phrase im- 
plies, on a realistic acceptance of the situa- 
tion of the average man over a lifetime.’ 

(3) In making provision for financing 
medical-care insurance the state should re- 
strict itself to that part of the medical-care 
bill for which the average man does not pro- 
vide, and cannot be expected to provide, 
minimum and reliable protection. William- 
son, for example, would include under com- 
pulsory insurance not all medical-care costs 
but only those he classifies as catastrophic 
for the average citizen. 

(4) American medical-care insurance policy 
must, as far as this is consistent with the 
insurance idea itself, be suitable and con- 
genial to the American temperament. It is 
as important to preserve and encourage our 
incentives to self-help as to provide medical- 
care insurance. 

Assumptions (3) and (4) lead to the corol- 
lary that the issue of medical-care insurance 
in the United States as one that cannot be 
stated, or be soundly solved, in the too- 
simple terms of an alternative. It is not one 
of either all-compulsory or all-voluntary in- 
surance. The issue is, I believe, one of how 
much compulsory and how much voluntary 
provision—and, in turn, of how best to ar- 
range the relations between the two. Dis- 
cussion throughout will be in terms of the 
soundest place to draw the line between the 
province of compulsory and voluntary bene- 
fit programs, and the soundest ways to 
coordinate the two, whether provided by 
state or private insurance organizations. 
Compulsory medical-care insurance may or 
may not mean state insurance, although the 
two are often found in combination. The 
Douglas catastrophe insurance proposal, for 
example, would join compulsory coverage 
with private insurance of the medical-care 
risk. Under quite different conditions, with 
quite different motives, and with quite dif- 
ferent results, both Germany and the United 
States have to a considerable extent dis- 
tinguished the function of the state as prime 


mover from that of the insurer. Coverage. 


and insurance issues are, of course, inti- 
mately related, and decision on either can- 


not be made without taking into account 
repercussions on the other, but for the sake 
of clarity and simplicity the discussion in 
this article will center on compulsory 
vis-a-vis voluntary insurance and not on the 
kind of insurer that carries the risk. 


Granted the second assumption, that of 
unmet need for the average man (and the 
collateral assumption of the importance of 
medical care for all citizens), the case for 
compulsion by the state is for the greatest 
part conceded. Questions at least as im- 
portant remain, however. Compulsory in- 
surance for whom? Compulsory insurance 
at what level of benefit? Indeed, to a con- 
siderable degree, the answer of most 
Americans on the compulsory-voluntary in- 
surance issue will as a practical matter be 
made, not on the naked question of whether 
there should be compulsory insurance, but 
on the questions of compulsory insurance 
for whom, and how much? 


Scope of Compulsory Insurance 


First, compulsory insurance for whom? 
For several reasons, it follows that if there 
is to be compulsory medical-care insurance, 
it should be universal, covering all citizens 
or at least all employed and self-employed 
persons. This is partly because the concept 
of presumptive risk leads logically to the 
conclusion that since all citizens are exposed 
all citizens should have protection. If, like 
the Europeans, we finance the costs of com- 
pulsory medical care in part from taxes, 
there is another powerful argument for uni- 
versal coverage—that of equity. It is sim- 
ply not fair that a part of our citizens should 
be taxed to help pay for benefits for others, 
which they themselves.may need as badly 
as those who happen to be covered under 
insurance. If we are to have compulsory 
insurance for this hazard, the only sound 
coverage basis is that which assures that all 
receive a minimum benefit and that all con- 
tribute. The more fortunate will be able to 
supplement this with voluntary insurance; 
no one will receive less than the national 
minimum established by the compulsory 
system. 


The answer to the question how. much 
(i. e., of the scope of compulsory: benefits, 
and, in turn, of the field to be left to volun- 
tary insurance) is more debatable. It de- 
pends on the extent to which we decide as a 
people that voluntary provision is reliable 
and adequate, as well as available. In de- 
termining the extent to which voluntary 





2W. R. Williamson, Journal of Gerontology 
(January, 1946). 
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provision can be counted on to cover 
medical-care bills, the standards for testing 
reliability and availability should be high; 
for adequacy, low. Since despite state 
supervision the fortunes of private insurance 
organizations (which by definition supply 
voluntary protection) cannot but vary over 
the decade (and this has been particularly 
true of those specializing in the medical-care 
field), voluntary insurance does not qualify 
as a way to assure a national minimum bene- 
fit, even for those fortunate enough at one 
time or another fo have this protection. In- 
surance is either secure or it is nothing. 
As assumption (2) implies, voluntary in- 
surance also fails to meet the availability 
test. Like that for reliability it is a strict 
test, and to conclude that voluntary insur- 
ance can meet neither is to conclude only 
that, like all institutions, it has limits and 
that there are functions for which it is not 
perfectly suited. Last, because it is vital 
that we give every possible incentive to self- 
help and to voluntary insurance institutions 
—see assumptions (1) and (4)—the standard 
for judging voluntary benefit adequacy 
should be modest. 

Judged by these standards, the limitations 
of voluntary insurance as an exclusive pro- 
gram for meeting catastrophic medical bills 
are so great that compulsory insurance must 
be relied on to provide the national mini- 
mum. .Compulsory insurance, however, re- 
quires supplementation by voluntary insurance. 
In what ways and to what extent the two 
programs can best be combined are the es- 
sential questions to be discussed in the rest 
of this article. 


Horizontal Divisions Between 
Compulsory and Voluntary Insurance 


Some approaches to the problem of find- 
ing the right combination may be regarded 
as horizontal, others as vertical. First, 
horizontal. In social insurance, generally, 
it is agreed that benefits should be set at 
a level below that required to cover full 
loss. Where financing is shared by others 
than the insured this is particularly neces- 
sary. It is a logical corollary acceptance of 
social insurance benefit as a _ national 
minimum. The horizontal limit on benefit 
may be applied as an upper limit in dollars 
per week. In cash benefit insurance pay- 
ing for lost wages, for example, it is both 
necessary and practicable to preserve a 
margin between the claimant’s usual wages 
and living standards and the benefit amount 
per week. It is necessary—this is entirely 
apart from financial reasons—because of 
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the intimate connection between benefit 
level and the individual’s incentive to get 
well and get back to work. It is practicable 
because such an upper limit on weekly bene- 
fit amount, the critical factor, permits and 
encourages provision of voluntary pro- 
tection that will supplement the national 
minimum. Assuming that benefits are paid, 
as they should be paid, without limit on the 
number of weeks, compulsory insurance 
automatically covers catastrophic loss. The 
essential element of security lies essentially 
not in the benefit level but in the assurance 
to the claimant that the benefit will con- 
tinue as long as he needs it. 


The device we have been discussing is 
not, however, generally suitable for medi- 
cal-care benefits. For at least three reasons 
a horizontal upper limit on compulsory 
medical care is not sound. If the limit is 
expressed as a mmximum number of dollars 
per week or month, it defeats the very 
purpose of the medical benefit; inevitably it 
centers attention on the price of the care 
and not on its adequacy and quality. We 
need look no further for proof on this 
point than to American experience with 
limited workmen’s compensation medical 
benefits. If the limit is stated as a maximum 
dollar amount per claim this leaves the 
catastrophe hazard essentially unprotected 
and the claimant can be cut off precisely at 
the time of his greatest need. (Tt may be 
necessary sometimes, as Blue Cross ex- 
perience with maternity claims shows, to 
make such a limitation, because otherwise 
patients and their doctors may demand un- 
necessary and unnecessarily expensive serv- 
ices ‘simply because they have been paid in 
advance; but this, all parties agree, is a 
regrettable and, they hope, temporary de- 
parture from insurance principle.) Also, if 
Blue Shield and other private insurers are 
admitted as statutory carriers of the com- 
pulsory risk (both foreign and American 
experience assures they will be), and if 
doctors providing care to persons insured 
under these plans are permitted to charge 
fees scaled to individual patient income, as 
is frequently the case today, a horizontal 
maximum could result in an arbitrary and 
unfair distribution of the costs of insured 
medical care. Inequities would be com- 
pounded if in addition doctors serving in- 
sured persons should take the position, as 
they have been known to do, that insurance 
ownership itself is a sign of comparative 
affluence to be considered by the doctor in 
fixing his fee. Under an arrangement such 
as this, the insured does not in fact have 
medical-cost security. The catastrophe 
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hazard remains on him. Finally, such a 
maximum on the compulsory benefit might 
leave too little scope for voluntary in- 
surance efforts, since private insurers could 
hardly be expected to interest themselves in 
insuring excess medical-care costs. Up to 
now private insurers have not been. inter- 
ested in the catastrophe hazard; the single 
exception today writes only relatively well-to- 
do executive groups. 


An advantage of the horizontal maximum 
is the ease with which it could be used 
with universal coverage. On balance its 
defects make it clearly unsuitable for 
American medical-care insurance policy. 


There is another and, I believe, better 
way to place a horizontal limit on com- 
pulsory benefits: by excluding all but the 
most catastrophic medical-care bills. One 
suggestion is to provide imsurance only for 
diseases and disabilities agreed in advance 
to be catastrophic, listed in the law. Bene- 
fits would be exclusively in the form of pro- 
vision of medical care, which would minimize 
the problem of fee-setting and _ the 
possibility of fee-padding inevitable in a 
program providing cash reimbursement of 
medical bills. However, the problems of 
definition are so numerous, the subjective 
factor in medical diagnosis and prognosis 
so great, and the chance of arbitrary de- 
cision among individual claimants so 
numerous that it could hardly be adopted. 


A much sounder application of the hori- 
zontal approach would be some variety of 
reimbursement insurance applied to medical 
catastrophe. The definition of catastrdphe 
would need to be carefully thought out but 
it could be made much more objective than 
one embodied in a schedule of diseases. In 
principle, the dollar limit would be that 
amount per claim or per benefit year that 
represents a loss of income so great as to 
result in major impact on savings, individ- 
ual or family, or on living standards, as 
specifically defined in the statute. The 
Douglas proposal, for example, would 
cover the cost of medical care in excess 
of five per cent of income or $150 a year, 
whichever would be the smaller. A research 
study under way under the auspices of an 
American university defines catastrophe 
as that situation in which the individual or 
“the medical spending unit,” a group of 
persons whose medical expenditures are 
paid from common funds, has expended ten 
per cent or more of usual income for direct 
and indirect medical services during the year. 
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One enormous advantage of this variety 
of the horizontal approach is that it would 
cover completely the cost of catastrophic 
illness. 


Paradoxical as it sounds at first blush, 
this approach, that seems distinguished by 
what it leaves out, is nevertheless quite 
consistent with the requirement that the 
compulsory medical-care insurance system 
provide a national minimum. In medical 
care this minimum can be expressed most 
soundly, not as a modest sum of dollars 
a week, not as payment of the little bills 
that fritter away insurance funds (that 
can and should be absorbed in the indi- 
vidual budget), but as complete protection, 
without dollar or time limit, against the 
personal and financial shock of medical 
catastrophe. Another advantage of this ap- 
proach is that it would leave the rest of 
the field to commercial and other private 
insurers, whose interest to date has been, 
generally speaking, outside the area of 
catastrophic medical loss insurance. The 
catastrophe reimbursement benefit would 
consort logically also with a scheme of uni- 
versal coverage. Finally, because it would 
provide not medical care as such but money 
to pay medical bills, it would interfere as 
little as possible with traditional doctor- 
patient relations. Assumption (4) requires 
a medical-care insurance program for the 
United States that is acceptable to doctors 
as well as their patients. It would be 
naive, of course, to suggest that the in- 
troduction of compulsory coverage and 
financing of medical care could or should 
leave patterns of medical practice entirely 
untouched, and the doctors are right in 
their contention that the proponents of 
compulsory medical-care insurance have 
greatly oversimplified when they insist that 
the only change involved in compulsory in- 
surance is a change in the way of raising 
the money to provide benefits. Doctors, 
too, will have to give as well as get, and 
they particularly will have to reorient that 
traditional medical attitude toward all 
issues that touch doctors—the attitude sug- 
gested by their approval of Blue Shield as 
“The Doctors’ Plan.” If the catastrophe 
reimbursement approach is to work, it is 
essential that as for the upper-limit hori- 
zontal plan (though continuance would not 
be as serious) doctors surrender their 
traditional privilege of scaling fees on the 
basis of the patient’s presumed ability to 
pay; otherwise much of the advantage of 
and reason for insurance would be dis- 
sipated. 
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Vertical Divisions Between 
Compulsory and Voluntary Insurance 


Several other possibilities remain: they 
represent the vertical approach to definition 
of the respective spheres of influence usual 
abroad. Broadly speaking, social insurance 
abroad has taken for its function protection 
of the working classes, leaving to private 
insurance the rest of the population; again 
broadly speaking, each program has been 
dominant in its own sphere. Over the 
decades the definiteness of the line between 
the two programs has become more and 
more blurred, primarily as a result of the 
slow trend to universal coverage, exempli- 
fied in the Beveridge program, partly as 
a result of the fact that European com- 
pulsory schemes have always in fact if not 
in principle left plenty of leeway for vol- 
untary insurance as a supplement to low 
benefits. The fact remains—the typical 
European medical-care plan continues to 
divide vertically the field and function of 
the compulsory and voluntary insurance. 
Because it discourages and delays achieve- 
ment of universal compulsory coverage and 
because implicit in it is the socially un- 
desirable goal of providing complete com- 
pulsory protection for insured persons, 
Americans should and will avoid it. In that 
they both cover minor losses, in Europe 
both compulsory and voluntary programs 
attempt too much. At the same time both 
leave the average person unprotected 
against medical catastrophe. 


Vertical division of,function could also be 
arranged, it has been suggested, by pro- 
grams differentiated by kinds of medical 
service. It has been suggested, for example, 
that provision of hospital care or of bene- 
fits covering the costs of hospitalized illness 
be made the function of compulsory in- 
surance, leaving arrangements for other 
medical care and costs as they are today. 
This proposal, that would provide, inter 
alia, a variety of medical catastrophe bene- 
fit, would probably be the easiest of all to 
introduce in this country, since the doctors 
could be left partly or entirely to one side 
and since the community hospitalization 
plans, already engaged in a_ semisocial 
function, are offering to serve as statutory 
hospitalization insurance carriers. The 
proposal has both advantages and limita- 
tions. Even if compulsory coverage for the 


‘hospitalization hazard were made universal 


from the start—it is very likely to be less 
than that—it would take us only partly 
along the road toward the ideal of a na- 
tional minimum. It would provide no pro- 
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tection against nonhospitalized catastrophic 
illness. It could be arranged to cover the 
catastrophic costs of hospitalized illness but 
at the price of exaggerating present pres- 
sures on hospital staffs and facilities result- 
ing from unnecessary hospitalization. Since 
the compulsory program would in all prob- 
ability attempt to cover the whole need of 
the insured, except as individuals would 
continue to buy medical care outside com- 
pulsory insurance because of the real or 
fancied superiority of outside quality, the 
incentive to buy voluntary insurance as a 
supplement would be weak. 

On balance, the argument seems clearly 
to favor the catastrophe reimbursement 
type of compulsory medical-care insurance. 


A final observation. This discussion has 
been about the ways and means in which 
compulsory and voluntary insurance could 
be combined. But even had we an ideal 
answer for this, it would still be for the 
medical insurance problem, not for the 
many-sided and immensely more complex 
problem of financing medical care. Insur- 
ance, whatever its strengths, is after all a 
mechanism with a limited objective and a 
limited function: to pool the costs of 
medical care on a formal prepaid basis. It 
is a useful device but it is not magic. It 
does not of itself add one penny of income 
to meet the costs of medical care; indeed 
insurance requires additional expenditures 
to cover the cost of insurance administra- 
tion. It is indeed so unsuitable as a device 
to handle the entire medical-care problem 
that some would reject it entirely and turn 
to state-provided medical care on the cur- 
rent British model. In planning a medical- 
care program for the United States 
construction of hospitals and related physical 
facilities, a more efficient and equitable al- 
location of these facilities, and the educa- 
tion and training of much _ additional 
medical and related personnel are all more 
important than medical-care insurance. Even 
in principle, insurance can contribute little 
toward these, facilities; in fact they have 
contributed even less because insurance 
funds have usually not been sufficient to do 
more than finance cash and care benefits. 
In principle, compulsory medical-care in- 
surance could be used to promote and en- 
courage preventive medicine; in _ fact, 
throughout the world compulsory insurance 
institutions have restricted themselves al- 
most exclusively to the far simpler task 
of providing benefits for those already ill. 


A comprehensive medical-care program 
must also include provision for the medical- 
(Continued on page 399) 
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Interpreting Wage Rules 


The Wage Stabilization Board has issued 
the first of a planned series of interpretation 
bulletins on the rules applicable to wage 
and salary controls. The initial bulletin, 
says WSB, is “designed to give a general 
guide for the application of wage stabiliza- 
tion regulations.” It summarizes the WSB’s 
answers to actual problems on which em- 
ployers had requested rulings under the 
existing ten regulations. Because of the wide 
range of general wage stabilization prob- 
lems covered, employers and unions alike 
will find the guides offered by WSB useful 
in clearing up many of their own particular 
questions. Stabilization factors touched on 
by the bulletin include: 


GWR 1—General Wage Freeze 

Vacations.—WSB approval is required if 
employees are given increases in vacation 
pay or longer paid vacation periods. It is 
also needed if employees are given the 
same vacation pay for working less time 
than formerly required to acquire vacation 
rights or if vacation pay is given to employees 
who formerly had no vacation rights. Wage 
stabilization regulations do not apply to a 
mere advancement of the date on which em- 
ployees may receive vacation pay if the right 
to the pay has accrued. 

Insurance.—W SB approval is required for 
voluntary or negotiated changes in insurance 
benefits or contributions and for changes in 
the ratio of contributions by employer and 
employees. No approval is required if changes 
result from actuarial experience and the 
ratio of contributions remains the same. 

Pensions.—No approval is required for 
payment of pension-fund benefits when the 
employer contributed to the fund prior to 
January 26, 1951, even though the amount 
of benefits to be paid to employees who are 
scheduled to retire up to June 30, 1951, was 
not decided as of that date. 

Profit-Sharing Plans.—No approval is re- 
quired for the distribution to employees of 
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a profit-sharing fund if the amount to be 
distributed and the method of distribution 
were decided before January 26, 1951. A 
limited exception was allowed when dis- 
tribution was at the discretion of a firm’s 
president. 

Severance Pay.—No approval is required 
if severance pay is paid pursuant to an es- 
tablished plan and is unrelated to services. 

Canadian Employees.—Canadian citizens 
employed by American companies are ex- 
empt from wage controls if permanently sta- 
tioned outside the United States. 


GWR 2—Fifteen-Day Grace Period 
on Freeze Date 

Retroactive Wage Increase—No WSB 
approval is required for pension plan con- 
tributions converted to a retroactive hourly 
increase when prior to the freeze date the 
amount of the increase was agreed on and 
the employer had assumed retroactive liabil- 
ity, although the retroactive date was rt 
fixed until after the freeze date. 

Pension Plans in Subsidiaries——-No WSB 
approval is required for inauguration of a 
pension plan by a subsidiary when most of 
the employees are transferees from affiliates 
having identical plans. 


GWR 3—Minimum Wage Laws 


Employee Coverage.—Under federal or 
state minimum wage laws, wage increases 
may be granted without WSB approval only 
if the employees are covered by the laws. 


GWR 4—Exemption of Nonfederal 
Public Employees 


Puerto Rico.—Government employees in 
Puerto Rico are exempt from wage sta- 
bilization. 


GWR 5—Individual Wage Increases 


Merit and Length-of-Service Increases.— 
Annual merit and length-of-service increases 
which employees may receive, when an es- 
tablished plan makes no express provision, 
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are based on the average of such increases 
granted in their classifications during 1950. 
In the absence of established plans, an em- 
ployee may be given both a merit and a 
length-of-service increase every twelve months, 
but twelve months need not elapse before a 
new employee may be given such increases. 
White collar workers exempt from the Fair 
Labor Standards Act and other salaried em- 
ployees may be grouped in one unit, if so 
grouped in the past. If a unit doubles in 
size, double the.number of merit increases 
is permitted. 

Incentive Plans.—WSB approval is re- 
quired for new incentive wage or piece-rate 
plans and for the extension of present plans 
to new departments, except if provided for 
prior to the freeze date by an agreement 
(1) specifying a relationship between ex- 
isting hourly and expected incentive earnings, 
(2) basing production standards on time 
studies or past production records and (3) 
providing for rapid installation of the plan. 
No approval is required for adjustments in 
established plans to reflect changes in meth- 
ods, products, tools, materials, designs or 
production conditions, or to fix rates for 
new items according to engineering tech- 
niques, if the base rate, hourly rate or guar- 
anteed minimum is not changed. Lowering 
of production standards requires a reduction 
in the applicable rate. 


¢ 
GWR 6—Ten Per Cent Ceiling 
on General Increases 

Fractional Computations.—Increases are 
permitted above the ten per cent ceiling to the 
next whole cent for hourly workers and to 
the next whole dollar for salaried emplovees. 

Equality of Distribution.—General increases 
need not be distributed equally among all 
the workers in a unit. 

Strike During Base Pay Period—If a 
plant was temporarily closed because of a 
strike on January 15, 1950, the first normal 
workweek after reopening may be used as 
the base pay period if rates remained the 
same as they were before the strike. 

Change from Hourly to Piece Rates.—|n- 
creaséd earnings resulting from changing 
hourly rates to piece rates need not be off- 
set against the allowable ten per cent in- 
crease, if the former hourly rates were used 
as base rates for the piece-rate system. 

Decreases in Rates During Base Period.— 
Increases in wage rates to restore decreases 
made since the base pay period need not be 
offset against the allowable ten per cent. 

Seventy - Five- Cent Federal Minimum 
Wage.—Wage increases which employers 
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are required to pay in order to comply with 
the FLSA’s seventy-five-cent minimum wage 
must be offset against the allowable ten per 
cent general increase but may exceed the ten 
per cent limitation. 

Retroactive Increases.—Increases under 
the ten per cent ceiling may be made retro- 
active to the expiration or reopening date 
of a previous contract, and to the start of 
negotiations or certification of the union 
where a new contract is involved. In the 
absence of collective action, the increase 
may date back only to the start of the pay- 
roll period in which the increase was decided 
upon. 


GWR 8—Cost-of-Living Increases , 


General and Escalator Increases Agreed 
to Before January 25.—If the general in- 
crease is due first, it may be paid up to the 
ten per cent limit imposed by GWR 6, and 
the escalator increase may thereafter be 
paid regardless of the ten per cent limit. 
These rules also apply if the general increase 
and escalator increase fall due on the same 
day. If the escalator increase is due first, it 
may even exceed the ten per cent limit, but 
the later general increase must take into 
account the escalator increase in computing 
the ten per cent allowance. 

Agreements After January 25.—General 
increases and escalator increases together 
may not exceed the ten per cent limit. 


GWR 9—Wage Schedules for New Plants 


Construction Industry.—If construction is 
done in a labor market area new to the em- 
ployer’s operations since January 25, GWR 
9 is applicable. If the construction is done in 
the same area, it is subject to the other wage 
regulations. 


GWR 10—Tandem Wage Increases 


Consistency of Relationship.—A tandem 
relationship means that wage increases in a 
unit have consistently followed those of an- 
other unit. A break in the usual pattern 
negates a tandem relationship. 


Changes in State Rules 


Colorado has revised its four prewar min- 
imum-wage orders for laundries, retail trade, 
beauty services and public housekeeping 
The orders include provisions establishing 
working conditions standards as well as 
wage rates. The laundry order, like the old 
one for this industry, sets two zones, establish- 
ing minimums of fifty-five cents and forty-five 
cents respectively for a workweek up to forty- 
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four hours, with time and one-half the regular 
rate for overtime after forty-four hours. 

The retail trade order divides the state 
into two zones, instead of three as in the 
old order. Minimums of fifty-five cents and 
forty-five cents are set for experienced work- 
ers for a forty-eight-hour week. The order 
for beauty services, like the superseded one, 
sets state-wide minimums, Senior operators 
must be paid sixty-five cents an hour and 
junior operators fifty cents an hour for a 
basic workday of eight hours or a basic 
workweek of forty-four hours. Overtime 
after forty-four hours must be paid at time 
and one-half the regular rate. The public 
housekeeping order retains the former two 
zones, setting a fifty-five-cent hourly mini- 
mum for zone B for hours worked up to 
eight a day or forty-eight a week. 

All of these industries are covered by the 
Woman’s Eight-Hour Law, and an amend- 
ment to this law provides that only in emer- 
gencies or conditions demanding immediate 
action may the workday of women and 
minor employees exceed eight hours, and 
then only if the employer has first secured 
an emergency relaxation permit from the In- 
dustrial Commission. 

New Hampshire’s revised minimum-wage 
order for restaurants establishes a minimum 
hourly rate of fifty cents for nonservice and 
forty cents for service employees (former 
rates were sixteen and two-thirds cents and 
thirteen cents respectively). The employer 
may deduct forty cents for each meal fur- 
nished, but not exceeding $4.80 a week, while 
the old order required the employer to add 
twenty-five cents to the wage for each 
meal not furnished by him. 

New York recently issued its first mini- 
mum-wage order for the amusement and 
recreation industry, effective April 22, 1951. 
It sets rates on both an occupational and 
community-size basis. Rates range from 
seventy-five cents an hour for cashiers, clean- 
ers, porters and matrons in motion picture 
theatres in the larger communities to nine 
cents per line for pin setters in sections 
other than New York City and Nassau and 
Westchester counties. 


New Form for Wage Increases 


General Wage Regulation 6, relaxing the 
wage freeze to permit ten per cent general 
increases in wage and salary levels, re- 
quires that such increases be reported to 
the nearest office of the Wage and Hour 
Division within ten days after their effective 
date. Printed forms for making the reports 
have been drafted by the Wage Stabilization 
Board, and detailed instructions to accom- 
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pany the forms have been prepared explain- 
ing how they are to be used and giving 
examples of how to compute the amount 
of general increases permissible under GWR 
6. The forms are available from the Wage 
and Hour Division’s regional and field offices. 

The board also answers some of the more 
common questions arising under GWR 8 
and 9. GWR 8 sanctions cost-of-living raises 
which were arranged before January 25, 
1951—the freeze date, and GWR 9 lays down 
guides for formulating wage scales in new 
plants. These answers are merely inter- 
pretations, the board has said: they “are 
intended solely as general guides and do 
not constitute legal rulings.” 


Cost-of-Living Increases 
and Wage Rates in New Plants 


General Wage Regulation No. 8, issued 
March 1 by the Economic Stabilization 
Administrator, concerns cost-of-living clauses, 
when they are permissible, what reports 
must be made, and what are the time limits 
on such increases. On March 8, No. 8 was 
amended to recognize cost-of-living indexes 
other than that of the Bureau of Labor 
Statistics; to permit increases under plans 
arranged before January 25; and to amend 
reporting requirements. Below is a selec- 
tion of questions most frequently asked 
about GWR No. 8. 

Q. What is the purpose of General Wage 
Regulation 8? 

A. Some collective bargaining contracts 
and some written wage and salary plans in 
effect on January 25, 1951, the effective date 
of General Wage Stabilization Regulation 
No. 1, contain provisions for changes in 
wages and salaries based on fluctuations in 
the cost of living. The purpose of Regula- 
tion 8 is to permit the operation, with cer- 
tain limitations, of some of these provisions 
until June 30, 1951, even though they re- 
quire an increase above the ten per cent rise 
allowed by General Wage Regulation 6. 

Q. If a collective bargaining agreement 
executed on or before January 25, 1951, 
contains a cost-of-living clause based on a 
cost-of-living index other than that pub- 
lished by the Bureau of Labor Statistics, 
may increases required by the agreement be 
put into effect without prior approval? 

A. Increases based on a cost-of-living 
index other than that published by the 
Bureau of Labor Statistics may not be put 
into effect unless the Economic Stabiliza- 
tion Administrator has found that the index 
used is acceptable for the purpose of Regu- 
lation 8. 
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Q. May a plan which gears wage in- 
creases to a price or commodity index 
qualify under this regulation? 

A. No. Price indexes or commodity in- 
dexes are not cost-of-living indexes within 
the meaning of Section 1. 

Q. If, after the base period, the em- 
ployees in an appropriate unit have been 
granted a cost-of-living increase of three 
per cent but no general increase under 
Regulation 6, may the employer now grant 
a ten per cent general wage increase under 
Regulation 6? 

A. No. All cost-of-living increases granted 
after the base period must be subtracted 
from the ten per cent amount allowable 
under Regulation 6. In this case a general 
increase of seven per cent could be made 
under Regulation 6. 

Q. If, since the base period, but before 
January 25, 1951, an employer has granted 
general increases equal to ten per cent of 
base pay period wages, may he now grant 
a cost-of-living increase required by the 
terms of a cost-of-living plan which meets 
the requirements of Regulation 8? 

A. Yes. Cost-of-living increases required 
by such a plan may be made although the 
ten per cent increase allowed by Regula- 
tion 6 has been exhausted. 

Q. Is there any time limitation on cost- 
of-living increases allowed by this Regulation? 

A. Yes. Regulation 8 does not authorize 
any cost-of-living increase which becomes 
effective after June 30, 1951. 

Q..Is there any filing requirement in 
connection with increases granted under 
this Regulation? 

A. Yes. Reports of all increases made 
under this Regulation must be filed with 
the nearest office of the Wage and Hour 
Division of the United States Department 
of Labor not more than twenty days after 
the effective date of any cost-of-living in- 
crease. Section 3 sets forth the information 
that must be furnished in this report. 


The next group of questions and answers 
is on General Wage Regulation No. 9. 
This regulation treats criteria and proce- 
dures for establishing rates of wages in new 
plants. 

Q. If the ownership of an enterprise 
changes as a result of sale or corporate 
reorganization, is the enterprise thereafter 
to be considered as a “new plant”? 

A. The enterprise will not be considered 
as a “new plant” unless there is a change 
in the product produced or the service 
rendered. A change in ownership of an 
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enterprise does not, of itself, have any effect 
on the permissible wage structure of the 
enterprise. 

Q. If an existing plant adds a new 
product or service, is the plant a “new 
plant”? 

A. Only the wage rates of employees 
hired for the sole purpose of performing 
new functions may be determined under 
Regulation 9. The wage or salary rates of 
employees hired in existing departments be- 
cause of the increased work load due to a 
new product or service do not fall within 
Regulation 9. 

Q. If a new plant of an existing enter- 
prise is established in the same labor market 
area what wage rates may be paid in the 
new plant? 

A. Employees in the new plant may not 
be paid at a rate higher than the rate paid 
for the same or comparable jobs in the 
existing enterprise. 

Q. If rates for the same or comparable 
jobs in the same industry in the same labor 
market vary, may an employer pay any rate 
within the lawful range? 

A. No. In such a case the employer may 
not pay a rate which is higher than the 
prevailing rate in the same industry in the 
same labor market area. 

Q. If an existing company opens a new 
plant in a different labor market area may 
the company jpay the same rates in the 
new plant as it pays in its established plant? 

A. No. In such a case the rates which 
may be paid at the new plant are deter- 
mined by the wage rates paid in the labor 
market area in which the new plant is 
located. 

Q. When may a rate schedule be inter- 
polated on the basis of comparable rates 
for key jobs? 

A. A rate schedule may be interpolated 
only when a sufficient number of com- 
parable key rates are available to be truly 
representative of the entire wage structure. 
In addition, the key rates must in fact be 
the rates about which the remaining rates 
are fitted. 

Q. Does Regulation 9 preclude collec- 
tive bargaining with respect to wage rates 
at new plants? 

A. Regulation 9 has no effect on collec- 
tive bargaining procedures except that any 
agreement reached as to wage rates must 
not violate Regulation 9. 

Q. Is there a filing requirement in con- 
nection with wage schedules for new plants? 


375 








A. Yes. A report containing the infor- 
mation specified by Regulation 9 must be 
filed with the nearest office of the Wage 


and Hour Division of the United States 
Department of Labor. In the case of em- 
ployees who qualify as “executive, ad- 


ministrative, professional, or outside sales 
personnel” within the meaning of the Fair 
Labor Standards Act, the required report 
must be filed with the Executive Director 
of the Wage Stabilization Board. 

Q. When must the required reports be 
filed ? 

A. A new plant which begins operations 
on or before April 15, 1951, had to file the 
required reports by May 1, 1951. A new 
plant which begins operations after April 
15, 1951, must file the required reports at 
least three weeks before the proposed date 
of hiring employees. 

Q. Must any notice be given to new 
employees? 

A. With respect to plants which begin 
operations after April 15, 1951, the employer 
must notify all employees affected by the 
proposed rate schedule that the rates are 
interim rates pending approval by the Wage 
Stabilization Board and subject to adjust- 
ments beginning with the first payroll period 
after the date of receipt by the employer 
of any ruling of disapproval. 


Jail, Fine for Third Offense 


“It is difficult for me to understand why 
[defendant] has not learned his lesson in 
this matter. It seems to me the time 
has come when the Court must impose a 
sentence of such nature that it will convince 
[defendant] that he has got to obey the 
law.” Thus spoke a judge of an em- 
ployer found guilty by a jury in a criminal 
prosecution as a third-time violator of the 
FLSA. The sentence, passed in the United 
States District Court in Minnesota, was a 
$500 fine and six months in jail. 

The employer had been fined $350 in 1945 
and $1,000 in 1948 for offenses similar to those 
in the present case. On probation for a pre- 
vious violation, he falsified his books, made 
illegal interstate shipments and failed to 
pay minimum wages and overtime. The 
six-month term was for falsifying records, 
the $500 fine for shipping “hot goods.” 
The court suspended sentence on the 
minimum-wage and overtime charges and 
placed the employer on probation for two 
years with an order to reimburse the em- 
ployees under supervision of the court. 
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Definition Changed 
to Close FLSA Loophole 


When Congress makes a law, intent must 
be examined to determine whether or not 
the law applies to specific cases, since the 
lawmakers cannot envisage every possible 


application. But when Congress delegates 
power to make regulations on_ specific 
points, those regulations must be _ inter- 


preted literally precisely because they are 
specific applications. In Tobin v. Wagner 
Company (19 LapBor CAsEs { 66,263), the 
United States Court of Appeals, Second 
Circuit, said that the industrial homework 
regulations authorized by the FLSA should 
not be deemed to include what the Admin- 
istrator might have covered but did not. 
He defined “industrial homework” to limit 
the scope of the term to work on “material 
furnished directly by or indirectly for” the 
employer. And this limitation holds true 
especially, said the court, when no subse- 
quent published rulings give notice of intent 
to cover goods made by homeworkers from 
material which they purchase from inde- 
pendent sources. 

Leaning to a strict construction, the court 
concluded that homeworkers who worked 
on material purchased by them from inde- 
pendent sources would not, as a result of 
this definition, be reached by the federal 
wage-hour law. 

To close the loophole, Administrator 
McComb issued an amendment. which 
“undertakes to clarify, not to change the con- 
sequences intended by the present regula- 
tions” containing the homework definition. 
It says: “ ‘Industrial homeworker’ and 
‘homeworker’, as used in this part, mean 
any employee employed or suffered or per- 
mitted to perform industrial home work for 
an employer. ‘Industrial home work’, as 
used in this part, means the production by 
any person in or about a home, apartment, 
tenement, or room in a residential estab- 
lishment of goods for an employer who 
suffer or permits such production, regard- 
less of the source (whether obtained from 
an employer or elsewhere) of the materials 
used by the homeworker in such pro- 
duction.” 

The amendment was made in the regu- 
lations applying to homeworkers in the 
knitted outerwear industry. But since the 
same “loophole” wording appears in regu- 


lations for other industries, the same 
amendment will probably be issued for 
embroidery, button and buckle manufactur- 
ing, gloves and mittens, handkerchiefs, 
jewelry and women’s apparel. 
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F THE SUPREME COURT follows its 

usual practice of passing upon diametri- 
cally opposed opinions in the courts of 
appeals, it will in the near furture have to 
determine the thorny question of how long 
after a union has been certified is a “reason- 
able time” in which the majority of workers 
may change their minds and elect a new 
collective bargaining agent. 


Disagreeing with precedents in the Second 
and Fourth- Circuits, the Court of Appeals 
for the Sixth Circuit last month found an 
employer was not guilty of an unfair labor 
practice in refusing to bargain with a 
union which had been repudiated by a 
majority of workers just eight days after 
it won an election (NLRB v. Vulcan Forging 
Company, 19 LaBor CAsEs § 66,245). 


The union had won a consent election on 
March 13, 1947, by a vote of twelve to ten. 
A petition dated March 21, repudiating the 
union, was signed by nineteen of the twenty 
workers then with the company. When 
the employer received this statement he 
refused to bargain further with the union 
representatives. 

“It would clearly be contrary to the ex- 
press purposes of the Act to require the 
employees in this case to bargain through 
a representative that practically all of them 
had repudiated,” said the court. 

The NLRB had relied in its action upon 
the comparable case of NLRB v. Century 
Oxford Manufacturing Corporation, 8 LABOR 
Cases § 62,007, in which the Court of Ap- 
peals for the Second Circuit had said: 
“Freedom to choose a representative does 
not imply freedom to turn him out of office 
with the next breath. As in the case of 
choosing a political representative, the justi- 
fication for the franchise is some degree of 
sobriety and responsibility in its exercise. 
Unless the Board has. power to hold the 
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employees to their choice for a. season, it 
must keep ordering new elections at the 
whim of any volatile caprice.” 

The court recognized that the right to 
change was not given up permanently. 
The decision continued: “How long the 
employees’ undoubted power to recall an 
elected representative may be suspended is 
a matter primarily, perhaps finally, for the 
Board; but a period of six weeks is on any 
theory not the limit.” 

The decision cited the earlier ruling by 
the Fourth Circuit in NLRB v. Appalachian 
Electric Power Company, 7 Lasor CASES 
{ 61,956, in which the same conclusion was 
reached with one dissent. 

“To assume’ that the Board’s certification 
speaks with certainty only for the day of its 
issuance,” the majority said in that case, 
“and that a company may, with impunity, 
at any time thereafter refuse to bargain 
collectively on the ground that a change of 
sentiment has divested the duly certified 
representative of its majority status would 
lead to litigious bedlam and judicial chaos 
Indeed, if the company’s contention were 
correct, the Board’s certification might even 
be obsolete and subject to nullification by an 
interim informal Gallup poll vote on the 
very day of its issuance.” 

The court pointed out that a regular 
Board election with its “advantageous 
anonymity” could not be “vitiated by the 
circulation of an informal and open petition 
less than ten weeks after the certification 
was issued.” If a change in status were de 
sired, the court said, the Taft-Hartley Act 
contains procedures for handling the situation 

The dissenting opinion held that the em- 
plover had been found not guilty of other 
unfair practices. “The Board reached its 
conclusion, that a reasonable time had not 
elapsed, by finding that the employer had 
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been guilty of wrongful conduct whose evil 
influence still persisted,” the dissent said, 
“but this finding has now gone out of the 
case through the opinion of the court, and 
nothing is left to support the Board’s order 
but an empty and lifeless phrase. To give 
it effect in this case will uphold the Board’s 
power, but it will deny rights to working- 
men which the Board was created to protect.” 

The “reasonable time” was defined in this 
decision as “depending upon the circum- 
stances of the individual case.” In practice 
this has ordinarily been taken to mean in 
the discretion of NLRB; as a general rule, 
NLRB itself has held that one year is a 
“reasonable time.” 


Truth of Non-Red Affidavits 
No Concern of NLRB 


The Department of Justice rather than 
the NLRB or any employer must decide 
whether or not non-Communist affidavits 
filed by union leaders are true, the Board 
has held. 

An employer refused to bargain with a 
union because, he said, the union was a 
“completely dominated instrument” of the 
Communist Party, even though its officers 
had filed non-Communist affidavits. 

The employer’s interpretation of the Taft- 
Hartley Act “runs counter to the plain in- 
tent of Congress,” NLRB said. Congress 
had chosen to meet the Communist problem 
“not by writing qualifications into the sub- 
stantive or definitional portions of the Act, 
but by enacting the procedural require- 
ments. The question whether some 
persons filing the non-Communist affidavits 
required have committed perjury was clearly 
intended by Congress to be the concern of 
the Department of Justice.”—Sunbeam Cor- 
poration, 93 NLRB, No. 22. 

On the other hand, the General Counsel 
has ruled that there is nothing illegal in 
firing an individual worker for suspicion 
of Communist sympathies. 

A worker who had been a union member 
for twenty-two years signed the Stockholm 
Peace Pledge—a document generally be- 
lieved to be Communist-inspired—and gave 
his union affiliation after his signature. 

The union, which had a union-shop con- 
tract, expelled the man and asked the em- 
ployer to fire him. The company did so. 
The discharge, said Mr. Bott, .“was for a 
reason unrelated to protected concerted ac- 
tivities,’ and was not illegal under the 
LMRA.—Administrative Decision of the Gen- 
eral Counsel, Case No. 72. 
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Lockout Found Legal 
During Economic Strike 


Shutting down a plant during “a contest 
over economic matters” is not a violation 
of the Taft-Hartley Act, NLRB has ruled 
unanimously. Further, according to a three- 
man majority, the employer was in this 
case justified in refusing to end the lockout 
until the union signed a contract. 

The company and the union had bargained 
since 1942. During new contract negotia- 
tions, the union called intermittent work 
stoppages in two departments as part of its 
effort to organize the plant completely. 

After the first stoppage the company 
withdrew its previous agreement to a main- 
tenance of membership clause in the new 
contract. After the second stoppage it 
closed the plant and refused to reopen until 
the union signed a contract with a no-strike 
clause in it. 

“The union, which chose to use an 
economic weapon within its control, cannot 
rightly complain because the employer saw 
fit to follow suit,” the Board said. “We 
hold, therefore, that under the special cir- 
cumstances of this case the employer was 
justified in instituting and continuing a 
temporary lockout of its employees until 
the union signed the contract.” 

Members Houston and Styles disagreed 
with the second half of the decision. “It is 
one thing for an employer to seek to gain 
his point at the conference table through 
persuasion and good faith bargaining,” they 
said. “It is quite another matter for an 
employer to deny work to his employees 
until their union accepts his terms.”—Z/n- 
ternational Shoe Company, 93 NLRB, No. 159. 


Single-Craft Elections 
Ordered in Building Trade 


Over protests from eight AFL unions, 
the NLRB has for the first time ordered 
representation elections in single-craft units 
of the building industry. In one case a cer- 
tification election was directed; in the 
other a union-shop authorization election 
was ordered, 

Under the Wagner Act, the Board did not 
exercise jurisdiction over the building trades 
at all.. Under Taft-Hartley, the Board has 
acted in unfair labor practice cases and in 
representation cases involving either multi- 
craft units of construction workers on large 
projects or shop employees, In the two new 
cases, employees of several employers have 
been grouped as appropriate bargaining units. 
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The election petitions were filed by locals 
of the AFL Plumbers’ Union. The eight 
other unions which intervened to protest 
pointed out that a joint arbitration board 
already exists for disputes in the industry. 
The Board replied, “Nothing in this de- 
cision will prevent, or interfere with, such 
voluntary submission.” 

The unions threatened that NLRB will 
now be forced to handle a flood of cases, 
since all unions will be forced to seek 
certification. NLRB replied that “The shield 
should go with the sword,” and continued, 
“if the Board is to continue in appropriate 
cases to process complaints and issue cease 
and desist orders against labor organizations 
in the building industry, it would be most 
inequitable for the Board, at the same time, 
to deny to labor organizations the benefits 
which accrue from certification.” 


If, as the unions suggested, the result is 
a case overload, the Board said the matter 
was one for Congress and the President. 
The Board itself is not free, “in the absence 
of a mandate from Congress,” to take such 
considerations into account. 

The unions also objected on the ground 
that a certified union would be in a position 
to get work assigned to its members which 
might impinge on the claims of other 
unions, “Such. a contract,” NLRB said 
dryly, “may also be secured without cer- 
tification.”—Plumbing Contractors Associa- 
tion of Baltimore, 93 NLRB, No. 177, and 
Plumbing and Heating Contractors Associa- 
tion of Olean, New York, 93 NLRB, No. 176. 


Rival Petition No Bar 
to Bargaining with Incumbent 


The employer was placed neatly over a 
barrel by a recent NLRB decision that he 
could bargain with an incumbent union 
even though a petition for representation by 
a rival union is pending, if he believes that 
the rival petition does not “raise a real 
question of representation,” and if he is 
willing to face the possibility of losing 
later litigation. 

The case came up when a rival union 
sought to obtain Board certification as bar- 
gaining agent of the technicians and en- 
gineers in a broadcasting station. The men 
had for twelve years been part of a larger 
unit of production. employees represented 
by the incumbent union. The employer 
signed a new contract with the larger unit 
and granted wage increases under the new 
contract. He maintained that the unit 
sought by the rival union was not appropriate. 
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The Board held he was justified, adding, 
“Necessarily it is for the Board, within the 
prescribed procedures of the Act, ultimately 
to determine, after full litigation of the 
issue, whether a real question concerning 
representation existed under particular cir- 
cumstances.” 

The majority of the Board overruled the 
trial examiner’s finding that the employer 
had illegally assisted the incumbent union 
and agreed with the employer that the unit 
sought by the rival union was inappropriate. 


A concurring opinion by Members Rey- 
nolds and Murdock stated that they were 
“constrained to agree” that the General 
Counsel had not made a case. They would 
have preferred, they said, to remand the 
case so as to permit the Board “to decide 
the case upon the merits rather than upon 
a technical failure of the evidence.” 


Member Houston dissented, saying, “I 
am unable to agree that employer determi- 
nation of representation questions will ade- 
quately protect employees’ free choice of 
bargaining representatives.”—William Penn 
Broadcasting Company, 93 NLRB, No. 201. 


Wage Data Essential to Union 
in Bargaining, Court Rules 


“We find it difficult to conceive a case 
in which current or immediately past wage 
rates would not be relevant during nego- 
tiations for a minimum wage scale or for 
increased rates,” the Court of Appeals for 
the Second Circuit said in affirming an 
NLRB order to an employer to furnish 
wage data to workers who had requested 
it in the course of collective bargaining. 

The union, bargaining on a 1949 con- 
tract, had asked for information about the 
salaries of all employees as of January 1, 
1946, 1947 and 1948. The trial examiner 
found the company’s refusal a violation of 
the NLRA. The Board affirmed the ruling, 
but only with regard to 1948 salaries. 


On appeal, the employer said that the 
union had not indicated the relevance of 
the information to the negotiations and had 
demonstrated its irrelevance by negotiating 
a contract while the case was still pending. 


The wage information was “clearly rele- 
vant,” the court ruled. As for the execu- 
tion of the contract, “the most that can be 
inferred from the union’s action is that the 
advantages of a contract in hand outweigh 
those which the union might later obtain.” 
—NLRB v. Yawman & Erbe, 19 Lasor 
Cases { 66,262 (CA-2). 
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Union Compliance with State Law 
Not Required for Bargaining 


An employer may not insist on a union’s 
registration. under a state law as a pre- 
requisite to signing a contract, the Fifth 
Circuit Court of Appeals has ruled. 

The case occurred in Georgia, where a 
union is not subject to suit until certain 
facts are registered in a state court. The 
employer refused to sign a collective bar- 
gaining agreement until the union complied 
with the provisions of this law. 

The court agreed with the NLRB that 
an employer “cannot legally make its agree- 
yient depend upon an improper condition.” 
The employer had “conditioned his willing- 
ness to sign the agreement on a matter 
outside the area of collective bargaining,” 
and was guilty of violating the NLRA.— 
NLRB v. Dalton Telephone Company, 19 
LABOR CASES § 66,243 (CA-5). 


Union Not Allowed to Make 
Duplicate Time Studies 


Refusing a union permission to have in- 
dependent time studies made in a plant as 
the basis of wage negotiations is not a 
violation of the NLRA, according to a 
recent decision by a trial examiner. 

The company, which was found guilty of 
violating the act on eight other charges, 
had repeatedly refused the union’s request 
for time studies because it had had similar 
studies made in its own behalf. “With some 
hesitation,” the trial examiner decided the 
company was justified. 

The General Counsel’s case would have 
been stronger, the examiner ruled, if union 
representatives had not been able to get 
information about the company’s time 
studies by asking its own members. These, 
plus the data concerning the job classifica- 
tions and piece rates submitted by the 
company, would be an ample basis for 
“discerning dickering,” the examiner said.— 
Union Manufacturing Company, Case No. 
33-CA-21. 


Conduct Unbecoming a Forelady 


A forelady in a plant which a union was 
trying to. organize called together the em- 
ployees and told them the plant might be 
moved if labor trouble developed. She sug- 
gested that the employees should find out 
who the union adherents were, advised them 
to bring any grievances directly to man- 
agement, and said they should resign if they 
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found their working conditions unsatis- 
factory. 

A little later she permitted the circula- 
tion during working hours of a petition 
which declared the signers were satisfied 
with the terms of their employment. Finally, 
she refused to interfere when a group of 
workers engaged in a verbal attack on a 
union adherent. 

NI.RB found all of these activities un- 
foreladylike to the extent that they violated 
NLRA’s prohibition of employee coercion. 


—Lucille of Hollywood, 93 NLRB, No. 16. 


NLRB, Not General Counsel, 
Rules on Jurisdiction 

“There is simply no evidence of a Con- 
gressional purpose to take from the Board 
the power of dismissal on grounds having 
to do with the effectuation of the policy 
at the Act,” the Court of Appeals for the 
Ninth Circuit has ruled. The decision buried 
the bone of contention which had plagued 
NLRB in its relations with its former 
General Counsel, Robert Denham. 

Denham had contended that the Taft- 
Hartley Act took from the Board and gave 
to the General Counsel the right to deter- 
mine which cases should be heard. The two 
cases combined in the decision involved a 
retail store selling stationery and photo- 
graphic supplies and a chain of four drug- 
stores in a single community. 

In both instances, after the General Counsel 
had issued complaints, NLRB had refused 
to accept the cases on the ground that labor 
disputes involving these companies “could 
have only the most remote and insubstantial 
effect on commerce.” 

The court held that, under Taft-Hartley, 
“After a complaint has been issued by the 
General Counsel it remains, as before, the 
duty and function of the Board to pass upon 
its jurisdiction.” The petitions for review 
were dismissed.—Haleston Drug Stores v. 
NLRB, 19 Lasor Cases § 66,187 (CA-9). 


Persuasive Persuasion Prohibited 


In a three-to-one decision which Member 
Murdock charged read the free-speech pro- 
vision out of the NLRA, the board has 
ruled that if a union’s request for an illegal 
discharge is granted by the employer, both 
union and employer are guilty of unfair 
labor practices. 

The result is a modification of earlier 
NLRB rulings that a union’s mere request 
for an illegal discharge is not an unfair 
labor practice. 
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In the case decided, a company told the 
union near the end of a job that workers 
would be laid off in order of seniority. The 
union asked that members of a subordinate 
local be laid off before members of the 
parent organization, and the employer agreed. 

The three-man majority distinguished the 
case from earlier precedents in which unions 
had attempted to cause discrimination with- 
out succeeding. The union in this case 
supplied the company with labor on jobs 
all over the country. “It is unrealistic to 
contend that such request was not in fact the 
‘cause’ of the discharges,” the Board said. 

Member Murdock dissented, holding that 
the free-speech provision of the NLRA was 
“immunizing language” governing cases of 
attempts to cause discrimination. Under the 
Board’s ruling, he pointed out, a union’s 
request will be legal until it is successful— 
or, in his words, “Persuasion is not persua- 
sion when it persuades.”—Sub Grade Engi- 
neering Company, 93 NLRB, No. 45. 


Court Rules Employer May Insist 
on Management-Rights Clause 


Quoting with approval the trial examiner’s 
remark that “‘Open mind’ need not mean 
a mind without conviction,” the Court of 
Appeals for the Fifth Circuit has ruled that 
the insistence of management representatives 
on including in a contract a clause reserving 
certain “management rights” does not make 
them guilty of refusing to bargain coilectively. 

The “rights” included those to make rules 
not inconsistent with the contract, to hire, 
to suspend, discharge or otherwise discipline 
workers for proper cause, to maintain ef- 
ficiency of employees and to determine 
schedules of work. 

Before Taft-Hartley, the court pointed 
out, the Board had insisted that collective 
bargaining meant “that the employer had 
to agree to terms proposed by the union, 
if in the opinion of the Board these terms 
were reasonable.” The Taft-Hartley Amend- 
ments, however, specifically say that the 
collective bargaining “obligation does not 
compel either party to agree to a proposal, 
or require the making of a concession.” 
—American National Insurance Company v. 


NLRB, 19 Lasor Cases { 66,188 (CA-5). 


The General Counsel 


When a worker refused to accept a trans- 
fer to another department, even though an 
increase in salary went with the new job, 
she was fired. The union called this an 
unfair labor practice, but the General Coun- 
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sel thought not. She was fired for insub- 
ordination, he said, and the charge was 
dismissed.—Admunistrative Decision of the 
General Counsel, Case No. 61. 

A worker was expelled from the union 
for failing to appear before its officers to 
explain shortages in his accounts. Under 
a union-shop contract, the employer dis- 
charged him, and he filed charges against 
union and employer. The case was dis- 
missed, since his expulsion and discharge 
were not for activities protected under the 
NLRA.—Adminisirative Decision of the Gen- 
eral Counsel, Case No. 71. 

A case involving employees of a motion 
picture theatre has been dismissed as not 
coming within the jurisdictional yardsticks 
of the NLRB.—Administrative Decision of 
the General Counsel, Case No, 75. 

Suspension of individual workers pending 
outcome of legal allegations that they were 
Communists is not a violation of the NLRA, 
even though one of the men, as a union 
officer, had filed a non-Communist affidavit. 
—Administrative Decision of the General 
Counsel, Case No. 63. F 


Conflicting NRAB Orders 
Must Be Resolved at Hearings 


Conflicting orders of the NRAB in cases of 
disputed work assignments should be re- 
solved at hearings at which all parties are 
present, but notice of the hearings need 
not be formal, the Seventh Circuit Court of 
Appeals said in ruling on two recent cases. 

The first decision was made in a case 
involving a pair of orders by the NRAB in 
a long-standing dispute over work assign- 
ments between members of a white and a 
colored union. The effect of the orders 
taken together was to award the work to 
both unions, and the railroads sought a 
permanent injunction against the orders. 

“Obviously it is desirable to settle con- 
troversies such as these involving so-called 
‘overlapping contracts’ on the basis of the 
existing contracts wherever possible,” the 
court said. “Of course this may not always 
be possible, but it is certainly much more 
likely to result if both parties to the dispute 
are brought before the Board with their 
respective agreements and each is considered 
in the light of the other —M-K-T Railroad v 
Brotherhood of Railway and Steamship Clerks, 
19 LaBor Cases § 66,264 (CA-7). 

On the same day, the court spoke even 
more directly in another case of a simi- 
lar nature. 
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“In spite of adverse court rulings the 
Adjustment Board apparently persists in 
the practice of giving notice only to the 
named parties in a proceeding,” the court 
said. “To say that the train porters are not 
involved in a dispute which may result in 
brakemen supplanting them in their jobs 
is so unrealistic as to be absurd.” 

The court said that NRAB orders could 
be voided if they had deprived one class 
of workers of employment without giving 
them notice of the hearings upon which the 
award was based, but that the notice need 
not be formal and proof of “reasonable and 
actual” notice might properly be considered. 

The court did not order the permanent 
injunction against an NRAB order which 
had been requested, but remanded the case 
to the district court with a temporary in- 
junction still in effect and with instructions 
to the lower court to consider evidence 
showing that the deprived group had re- 
ceived actual notice of the hearings or had 
authorized the railroad—a party to the 
proceedings—to represent them.—Hwnter 
v. Atchison, Topeka, and Santa Fe Railway 
Company, 19 Lapor Cases { 66,251 (CA-7). 


Petty Thievery Is ‘Trap’ 
for Union Man, Says NLRB 


When a worker pocketed a five-dollar 
bill which had been deliberately planted by 
the employer where only he could find it, 
his subsequent discharge was held to be 
motivated by antiunion bias rather than 
as a penalty for dishonesty, NLRB has 
ruled in a case where the employer’s anti- 
union feelings had been amply demonstrated 
in other ways. 

“Although we do not condone C—’s con- 
duct in attempting to conceal the ,fact that 
he had pocketed the five-dollar bill,” said 
the Board, “we do not believe that, in the 
circumstances of this case, his conduct 
warrants our denying him reinstatement.” 

Another worker, good enough to have 
earned a promotion, was dismissed the day 
before he was scheduled to address a union 
meeting, for economic reasons, according to 
the employer. Since he was the only man 
discharged and during the period in ques- 
tion a new man was hired at a higher salary, 
the Board found the employer’s excuse 
“demonstrably incredible.” Both of these 
men were ordered reinstated with back pay. 

A third employee had been working over- 
time on Saturdays regularly for a year. After 
an attempt by the employer to get him to 
withdraw from the union, his overtime was 
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withdrawn and parcelled out among three 
other workers. The Board ordered that he 
be paid the equivalent of the overtime. 


“We emphasize, of course,” said the 
decision, “that an employer is at all times 
free to discharge any employee for dis- 
honesty or for any other nondiscriminatory 
reason so long as that is the true reason 
for the discharge.”—Editorial “El Imparcial” 
Inc., 92 NLRB, No. 258. 


N ANOTHER discrimination case, an 

employer had offered new jobs to two 
workers, both of whom refused. He then 
hired two new men with the intention of 
firing the older employees when they were 
trained. When a union requested recognition, 
the two old employees were promptly fired 
with the statement, “I have no use for 
anybody who joins a union.” The Board 
thought this was “discriminatorily acceler- 
ated separation,” and found the employer 
guilty of violation of NLRA.—Moscow, 92 
NLRB, No. 254. 


Workers’ Quitting 
Does Not Justify Refusal to Bargain 


An employer who had refused to bargain 
with a union representing a majority of his 
employees said that the complaint could not 
be processed because in the meantime two 
employees had quit and the union no longer 
represented a majority. 

NLRB held that the controlling fact was 
that the union had a majority at the time 
of the refusal, and said that refusal to bar- 
gain can be effectively remedied only by an 
order requiring the employer to bargain, 
even if the union’s status has changed in 
the meantime.—Kelly A. Scott, 93 NLRB, 
No. 98. 


Laundry Affects National 
Security, NLRB Holds 


Any employer doing 
atomic energy reservation is 
with the government’s national defense pro- 
gram as to warrant the full exercise of the 


business on an 
“so identified 


Board’s power to assert . . . jurisdiction,” 
the NLRB ruled unanimously last month. 

The Board set aside an illegal closed- 
shop agreement in a laundry, over the pro- 
tests of both employer and union that it 
did not have jurisdiction. Five employees 
discharged under the agreement were ordered 
reinstated with back pay, and the employer 
was ordered not to recognize the union un- 
til it is certified by the Board.—Richland 
Laundry, 93 NLRB, No. 102. 
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and ENACTMENTS 








Congress 


S. 984, providing for the recruitment of 
foreign workers to alleviate the agricultural 
labor shortage, was reported to the Senate 
this month. Amended in committee, it 
provides only for recruitment from Mexico, 
and not from other countries in the Western 
Hemisphere. Also, specific provision is made 
that only workers in the states “under legal 
entry” are to be employed under the law. 
There has been some concern over the 
large number of “wetbacks”—Mexicans who 
enter the country illegally—presently em- 
ployed in the southwestern states, and the 
House Committee 5n the Judiciary is con- 
ducting an investigation of illegal entries in 
relation to similar bills on importation of 
labor now in the House. 


The Senate Subcommittee on Labor- 
Management Relations met this month to 
discuss the progress it has made, and 
ordered further investigation of southern 
labor-management relations, migratory labor 
in relation to the defense program, and 
NLRB procedures. Apropos of this latter 
program, Senator Taft introduced a bill 
(S. 1222) to provide for improved procedure 
for the NLRB and to expedite the disposi- 
tion of cases. The bill provides for the hear- 
ing of oral argument by one member of 
the Board, though the final decision of any 
case must be made by at least three mem- 
bers. It also establishes an advisory com- 
mittee to advise and consult with the Board 
on matters of practice and procedure. 


Representative Dollinger of New York 
introduced a bill (H. R. 3622) to raise the 
minimum hourly wage from seventy-five 
cents to $1. A rash of bills for the estab- 
lishment of a Federal Agency for Handi- 
capped and to expand the activities of the 
Department of Labor in accordance with the 
recommendations of the Commission on 
Organization of the Executive Branch of 
the Government appeared in both Houses. 
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Representative Forand, after extensive 
hearings by the House Subcommittee on 
Unemployment Insurance, introduced a 
series of bills (H. R. 3391-3396) designed 
to broaden the coverage of the present state- 
federal system of unemployment insurance 
and to provide safeguards for the payment 
of benefits to lawfully entitled persons. An 
equal-pay-for-equal-work for women bill 
was also introduced, Representative Kelly 
of New York doing the honors. 


State Legislation 


Advertising in Labor Disputes ... Em- 
ployers in Massachusetts who, during the 
course of a labor dispute, advertise for help 
must mention the existence of the dispute 
in type as prominent as the largest printed 
matter in the body of the advertisement. 
This law applies both to newspaper ads and 
posters (Chapter 166, Laws 1951, approved 
March 21, 1951, effective June 19, 1951). 


Arbitration . ... Arizona arbitration "pro- 
cedure now provides that when a party to 
an arbitration agreement fails to appoint 
a qualified arbitrator within ten days of 
the agreement, or the arbitrator fails to 
qualify or refuses to act, the judge of the 
court in which the agreement is filed may 
appoint an arbitrator (Chapter 108, Laws 
1951, approved March 28, 1951). ... The 
New York arbitration provision relating to 
default has been amended to delete that part 
stating that the making of an arbitration 
contract shall be deemed a consent by the 
parties to the supreme court’s entering a 
judgment on an award thereon (Chapter 
260, Laws 1991, approved March 24, 1951). 


Assignment of Wages ... Wage payment 
and wage assignment laws have been 
amended in Minnesota to permit employees 
to authorize, for any length of time, payroll 
deductions for union dues, hospital and 
surgical insurance and employee stock pur- 
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chase and savings plans (Chapter 213, Laws 
1951, approved April 2, 1951). 


Child Labor ... The Alaska law restrict- 
ing the employment of minors under 
eighteen to an eight-hour day and a forty- 
hour, six-day week has been amended to 
create an exception for minors over six- 
teen. Such minors will now be permitted to 
work during school vacations in any gainful 
occupation not prohibited by the law of 
Alaska or the Fair Labor Standards Act, 
provided that the work is in accordance with 
conditions of wages and hours prevailing 
with respect to the majority of employees in 
the industry. Another change in the law 
permits girls sixteen to eighteen to be em- 
ployed in restaurants (Chapter 28, Laws 
1951, approved and effective March 17, 1951). 


Defense Production . . . Notwithstanding 
other provisions of law, the Industrial 
Commissioner of New York is authorized 
by the State Defense Emergency Act, dur- 
ing the defense emergency, to grant dispen- 
sations from requirements of law which 
would interfere with maximum defense pro- 
duction. Such dispensations would permit 


employment in defense work (a) on a seven- 
day basis, (b) on a multiple-shift basis and 
(c) under waiver of other provision of law 
regulating or restricting hours, equipment, 


places or conditions of employment, persons 
that may be employed or types of work in 
which certain persons may engage. Dispen- 
sations from provisions of law pertaining to 
hours of employment on public works are 
also provided, but the Commissioner may 
impose conditions and restrictions in con- 
nection with such dispensations. The law 
expires July 1, 1952 (Chapter 784, Laws 
1951, approved and effective April 12, 1951). 


Discrimination . . . The Colorado legis- 
lature has enacted ,the Colorado Anti-Dis- 
crimination Act of 1951, providing for the 
creation of an Anti-Discrimination Division 
in the Division of Industrial Relations, such 
new division to be headed by a Director of 
Employment Practices. The director and 
the new division will be under the control 
of the Industrial Commissioner. Another 
agency established under the law will be 
known as the Governor’s Human Relations 
Commission. This agency will carry out an 
educational program designed to eliminate 
discriminatory employment practices based 
on race, creed or color. 


The strongest remedial provisions of the’ 


law concern discrimination in public em- 
ployment. In such cases, after preliminary 
investigation by the director, court action 
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may be instituted by the Attorney General 
in order to compel reinstatement or employ- 
ment of persons discriminated against. In 
the case of private employers, a complaint 
will be followed by a confidential investiga- 
tion by the director. Private employers may 
be called upon to answer complaints within 
twenty days, and failure to do so _ will 
authorize publication of the complaint. The 
director will attempt conciliation of com- 
plaints against private employers. If a 
complaint is dismissed or conciliation is ef- 
fected, facts of the dismissed complaint or 
the terms of the conciliation may be pub- 
lished. Names involved will be withheld on 
request of affected parties. In order to be 
within the law’s coverage a private employer 
must have six or more employees. Domestic 
help is excluded from the act (S. B. 228, 
approved March 28, 1951). 


Employment Agency’s Fees Iowa 
employment agencies may now charge 
twenty-five per cent of the first month’s 
salary as a fee, rather than ten per cent as 
formerly (S. B. 191, approved April 5, 1951). 


Labor Organizations ... The Nevada 
law making it unlawful to require a person 
to join or not to join ae labor organization 
as a condition of employment now defines 
labor organization, in a new amendment 
(Chapter 94, laws 1951, approved March 
14, 1951). 


Maximum Hours for Women... De- 
fense production permits may be granted in 
Washington to employers engaged in war 
work, by a three-member commission to be 
appointed by the governor. Such permits 
will relax the eight-hour day limitation for 
women workers in order to increase pro- 
duction (Chapter 84, Laws 1951, approved 
March 13, 1951, effective June 6, 1951). 


Medical Examinations . . . It will now be 
unlawful in Minnesota to charge an em- 
ployee or an applicant for employment for 
cost of either a medical examination or any 
records required by the employer as a con- 
dition of employment (Chapter 201, Laws 
1951, approved April 2, 1951). 


Mercantile Establishments ... New York 
statutory provisions which re!ax  restric- 
tions on hours of employment of females 
over sixteen and boys between sixteen and 
eighteen years of age in mercantile estab- 
lishments during the period from December 
18 to 24 of each year are now further re- 
laxed to permit the employer, on notice to 
the Industrial Commissioner, to select any 
period of seven consecutive days between 
December 4 and 23 for employment at 
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longer hours (Chapters 230 and 231, Laws 
1951, approved March 24, 1951)... . An- 
other amendment to the New York law 
pertaining to mercantile establishments 
makes permanent the temporary exception 
under which women over twenty-one are 
permitted to work until midnight. The 
temporary exception was to expire April 
1 of this year (Chapter 303, Laws 1951, ap- 
proved March 27, 1951). 


Minimum Wages for Women and Minors 
... Provisions of ‘the Minnesota law relating 
to minimum wages for women and minors 
have been amended to exempt domestic and 
agricultural workers from the law; to pro- 
vide for notification of hearings, fixing of 
rates on an hourly basis, mandatory rather 
than discretionary establishment of advisory 
boards; and to change the percentage of 
employees or employers in an occupation 
whose requests are required for reconsidera- 
tion of a wage rate from one fourth to one 
tenth. Provision is made to grant special 
licenses to persons unable to earn the 
minimum wage (Chapter 453, Laws 1951, 
approved April 18, 1951). 


Night Work in Restaurants ... The New 
York law prohibiting employment of women 
over sixteen in restaurants between mid- 


night and six a. m. has been amended to 
permit, in addition to other exceptions al- 


ready in the law, the employment of women 
in dining rooms and kitchens of restaurants 
in cases in which the Industrial Commis- 
sioner finds that satisfactory conditions 
exist. “Satisfactory conditions” include ade- 
quate transportation and safeguards for em- 
ployees’ health and welfare (Chapter 234, 
Laws 1951, approved March 24, 1951). 


Prohibition of Strikes ... Public em- 
ployees of Minnesota are prohibited from 
striking, under the provisions of a new law. 
Violation of the law brings automatic term- 
ination of employment, and reappointment 
of strikers will be on probationary terms 
and accompanied by restrictions. In order 
to avoid controversies which result in 
strikes, provision is made for the selecting 
of arbitration panels by the employees and 
the government agency involved in a dis- 
pute, with a third member agreed upon by 
these two (Chapter 146, Laws 1951, ap- 
proved March 20, 1951). 


Public Utilities’ Contracts . . . Washing- 
ton cities having a population of from 140 
to 150 thousand are authorized to put into 
effect immediately any adjustments of wages, 
hours or conditions of employment which 
have been agreed upon by contract with em- 
ployees of a public utility, irrespective of 
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the provisions of any annual budget or act 
relating thereto, providing that no more 
than one contract not in conformity with a 
budget shall be made in any budget year 
and no change shall be made which would 
result in an excess of expenditures over 
revenues in any public utility (Chapter 21, 
Laws 1951, approved February 23, 1951). 


Safety and Sanitary Conditions . . . The 
Idaho Commissioner of Labor, upon finding 
unsatisfactory conditions of safety and san- 
itation in a place of employment is 
authorized to notify the owner of such 
premises and to recommend corrections. 
Should the owner refuse or fail to comply 
with these recommendations, the Commis- 
sioner may then request the Industrial Ac- 
cident Board to hold a hearing. Formerly, 
the Commissioner, upon discovering un- 
satisfactory conditions, merely notified the 
board of them (Chapter 248, Laws 1951, 
approved March 20, 1951). 


Wage Payment ... The New York law 
requiring cash payment of wages has been 
amended to make it nonapplicable to farm- 
ers whose employees are engaged in farm 
work for a farm not connected with a fac- 
tory (Chapter 445, Laws 1951, approved 
April 2, 1951). . . . An amendment of the 
Maine wage payment laws adds the amuse- 
ment industry to the list of businesses which 
must make weekly payment of wages 
(Chapter 94, Public Laws 1951, approved 
April 2, 1951, jeffective ninety days after 
adjournment of the regular session). 


Workmen’s Compensation ... The maxi- 
mum amount of compensation payable for 
total disability under the South Carolina 
Workmen’s Compensation Law has been 
raised from $6,000 to $8,000 (Ratification 
No. 149, Acts 1951, approved April 5, 1951). 
... Under amendments to the Washington 
industrial insurance law, a workman suf- 
fering from a wound to the cornea of the 
eye producing an error of refraction shall be 
immediately provided with glasses to cor- 
rect the error, and his compensation shall 
be based on the loss of sight before cor- 
rection. Annuities on which are based the 
amount to be put in the reserve fund for 
death and permanent total disability shall 
be calculated from mortality tables with 
an interest assumption of two per cent, 
rather then three per cent as formerly. 
Other provisions of the law, pertaining to 
cost experience of employers, the payment 
of premiums upon entering business, and 
the computation of rates were also amended 
(Chapter 236, Laws 1951, approved March 
19, 1951). 
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An Aid to Union Administration 


Financial Reports of Labor Unions. George 
Kozmetsky. Harvard Business School, 
Soldiers Field, Boston 63, Massachusetts. 
1950. 280 pages. $3.50. 

For the first time in history, labor’s in- 
fluence is being felt in our nation’s affairs 
and the unions have become large reposi- 
tories of wealth—about $2.5 billion of their 
members’ assets. The Taft-Hartley Act 
requires the use of financial statements. These 
are some of the factors which prompted the 
author to undertake a research of union 
financial reports. 

The research is based upon a study of the 
reports as well as personal interviews with 
over one hundred union officials. The book 
contains a detailed analysis of the financial 
reports of the International Ladies’ Garment 
Workers’ Union (AFL) and the reports of 
the United Steelworkers of America (CIO). 

The author makes the point that unions 
do not take advantage of the benefits which 
can be derived from statement analysis for 
their own administration. Union leaders 
spend a great deal of time analyzing the 
statements of corporations, but they over- 
look opportunities to perfect the administra- 
tion of their own unions. 

There is very little literature on this 
subject and this is the first book of its kind. 


Impartial History of Explosive Issues 


Economics of Labor and Industrial Rela- 
tions. Gordon F. Bloom and Herbert R. 
Northrup. The Blakiston Company, 1012 
Walnut Street, Philadelphia 5, Pennsylvania. 
1950. 728 pages. $5. 

Although designed as a college textbook, 
this thoroughgoing and scholarly review 
of labor’s changing role in our economy and 
of the changing attitudes toward the labor 
movement expressed in our statutes will 
probably find a wider audience. It provides 
in a single volume a handy history which 
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will supply background material and a frame 
of reference for labor leaders, lawyers, man- 
agement representatives and any others who 
have found themselves swept into the in- 
creasingly important field of labor relations 
long after their formal education was com- 
pleted. 

The authors succeed in maintaining an 
admirable impartiality as they deal with one 
explosive question after another. For ex- 
ample, here is their appraisal of the Taft- 
Hartley Act: 

“Whether the Taft-Hartley Act is a ‘good’ 
or a ‘bad’ law depends in large measure 
upon the standard by which it is judged. If 
it is deemed desirable to afford greater 
freedom and privileges of self-determination 
to the individual worker, then it would seem 
that the Act constituted a rather hesitant 
advance in labor legislation. On the other 
hand, if one believes that progressive social 
policy requires strengthening labor organi- 
zations on the theory that all but a few 
unions are still at a disadvantage in bargain- 
ing with employers, then the various restric- 
tions imposed upon the activities of unions 
appear less desirable.” 

For the future, the authors predict ex- 
tended coverage under minimum wage laws; 
broadened social security; a continuation, 
although they do not approve of the ar- 
rangement, of “the present system of push- 
and-pull of pressure groups to secure 
legislation favorable to themselves”; clarifi- 
cation, on distinctly American lines, of 
labor’s right to security and management’s 
right to manage; and greatly increased com- 
pany payments to labor’s pension funds. 

Dr. Gordon F. Bloom is a practicing 
lawyer in Boston. He has worked in govern- 
ment agencies and as a research fellow of 
the Social Science Research Council. Dr. 
Herbert E. Northrup was until recently a 
professor of industrial relations at Columbia 
University and is now a staff labor econo- 
mist for the National Industrial Conference 
Board. He, too, has done a stint with the 
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government—in the War Labor Board and 
as a consultant to the President’s Committee 
on Fair Employment Practices. 


A History of History Itself 


The Law. René A. Wormser. Simon and 
Schuster, Inc., 1230 Sixth Avenue, New 
York 20, New York. 1949. 609 pages. $5. 

"a . Good is that which all things seek 
after. Hence, this is the first precept of law, 
that good is to be done and promoted, and evil 
is to be avoided.”—St. Thomas Aquinas. 

The end which Aquinas describes seems 
to have been unattainable at any one stage 
of man’s development of his civilization. At 
several times in history such a goal seemed 
silhouetted on the horizon but the dark 
clouds of history blotted it out. Men in 
such dark days sought other goals. This 
book is not as dry as a book about law could 
be because the author has dealt with the men 
of history who devoted their time and talents 
to directing judicial processes toward the 
goal described by the medieval monk. 

Mr. Wormser has written a very enter- 
taining saga of history itself without deviat- 
ing.from his theme, which deals with man’s 
struggle to perfect the rules by which he 
must live under government. His book 
traces the history of law on a chart of 
respect, like a statistician’s curve showing 
the high points and, unfortunately, some 
low ones—which, oddly enough, seem to be 
in the twentieth-century bracket. 

The book begins with the story of Moses 
and the promulgation of his first principles 
of the law. The author reverently treats 
all of the philosophers between this begin- 
ning and the days of Nuremberg trials, 
United Nations and atom bombs. In the 
latter part of the book the author castigates 
those who have influenced the development 
of law with the theory that the end justifies 
the means. Being somewhat of a philosopher 
himself, the author poses questions regard- 
ing the justice of law which seeks its justifi- 
cation in retaliation. 

Man has come a long way, says Wormser, 
who thinks our domestic law shows promise 
of continuing to improve if our progress it 
“not too rapid to prevent us from digesting 
the change as we make it.” In international 
law, however, prospects are not good. For 
example, in the first World War, submarine 
warfare was a horrible device; in World 
War II, it was routinely taken for granted. 
Retaliation, booty, forced labor, bombing 
of civilians and all the implications of the 
atom bomb lead the author to say: 
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“The breakdown in international morality 
seems to me so severe, and the degree to 
which we have contributed to it so little 
apprehended in our country, that I fear the 
amount of re-education which may be neces- 
sary to bring us, as well as the rest of the 
suffering world, back to decency, is truly 
formidable. In international law we have 
had vicious retrogression. The gradual en- 
lightenment which came to its peak toward 
the end of the nineteenth century and the 
beginning of the twentieth has been suc- 
ceeded by a depression of ethics and moral- 
ity. How soon will there be recovery from 
this depression of the conscience of mankind?” 


But the point,.of the book is not to lament 
over dark days. It tells a fascinating story 
of great men, philosophers, religious leaders 
and statesmen. With Homeric quality, the 
author takes his hero, Justice, on a journey 
as filled with adventure as Aeneas’ wanderings. 


Three basic cultures are the source of our 
law—Jewish, Greek and Roman. The Celtic 
and Germanic influences entered later to 
supplement the steady growth toward what 
we take for granted—a written law, although 
definiteness must suffer in order to have 
social fluidity. To read this book is to get 
a clear picture in nontechnical language of 
the recognition of the rights of man to life, 
liberty and property. Perhaps the most in- 
teresting feature of that growth is that from 
simplicity to complexity, with the ever 
widening gulfs of “borderline” cases. It is 
enlightening also, for example, to compare 
the Spartan state with the military national- 
ism of Hitler, and to compare earlier re- 
formers with Franklin D. Roosevelt and 
his New Deal. 


More people should read the book than will. 


Job Changed? 
—No Change in Mental Attitude 


Job Modifications Under Collective Bargain- 
ing. Industrial Relations Section, Depart- 
ment of Economics and Social Institutions, 
Princeton University, Princeton, New Jer- 
sey. 1950. 77 pages. $2. 


The problems of readjusting the worker’s 
mind to readjustments in the technical 
methods involved in his job is what the 
Princeton study set out to answer. By 
availing itself of all possible avenues of 
information on company and union experi- 
ence involving small-scale, frequent changes 
(major changes create few problems) result- 
ing in a series of small job alterations over 
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a period of time, the group has arrived at 
some answers which, though admittedly 
provisional, are sound and helpful to labor 
relations practitioners. From its four case 
studies and survey of twenty companies, the 
Industrial Relations Section observes that 
difficulties in adjustment are lessened: (1) 
where, when the change results in a reduc- 
tion in the working crew or the substitution 
of one category of workers for another, 
other jobs with equal earnings’ possibilities 
are available; (2) where advance notice of 
the change is given, and its effects on earn- 
ings are discussed with union representatives ; 
(3) where as many job-modification disputes 
as possible are settled at the first steps in 
the grievance procedure; (4) where pro- 
duction standards and wage rates are kept 
up to date so that changes in job content 
are not used as occasions to correct an 
accumulated laxity by tightening standards 
and downgrading jobs. A further discovery 
made was that treating principles as guides 
rather than as absolute criteria can help 
break down barriers to adjustment as also 
will management’s tempering its confidence 
in time-study reports, job evaluations, etc. 
with an understanding of worker psychology. 


Public Servants 
and the Public Interest 


The Labor Problem in the Public Service. 
Morton Robert Godine. Harvard Univer- 
sity Press, Cambridge 38, Massachusetts. 
1951. 305 pages. $5. 


According to the Department of Com- 
merce, forty-two of every thousand persons 
employed in the United States in October, 
1950, worked for federal, state or local 
governmental agencies. In the District of 
Columbia public employees numbered nearly 
one third of the population. 


Under these circumstances, the special 
problems of these workers, the conflicts of 
their rights as “labor” with those of the 
public as employer, are of more than aca- 
demic interest, and definitely worthy of the 
extended study given in_this book. 


Unfortunately, Mr. Godine’s style is one 
that only a lawyer could love. Phrases like 
“The attempt to maximize the productivity 
of a work force through unilateral man- 
agerial initiative” and “almost inherent and 
sometimes oversensitiveness to the articula- 
tion of group aspirations” occur with con- 
fusing regularity. 

Within this limitation, the book does a 
comprehensive job, reviewing the history 
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of employee organization in the public serv- 
ice, its theoretical aspects, the reactions of 
lawmakers toward public service unionism 
and its present status. 


Summarizing, the author concludes that 
no area of agreement has yet been reached 
between these workers and their “manage- 
ment.” Policies to be developed, he pre- 
dicts, will be in the form of statutes rather 
than, as in Great Britain, resulting from 
consultation between administrators and 
worker representatives. The possibility of 
a public employee union falling under the 
domination of “a self perpetuating clique of 
office holders” cannot and will not be per- 
mitted, he says. A basic pay policy, rather 
than a system derived from the force of 
pressure groups, is a necessity for the long 
run, and the type of grievance adjustment 
machinery which exists in private industry 
will have to be developed. 


The author, a former instructor in the de- 
partment of government at Harvard, is now 
in private industry in Everett, Massachusetts. 


ARTICLES 


$505 Extra a Year... According to the 
author, that’s the average amount of non- 
wage or “fringe” benefits paid to individuals 
employed in the utility industry. Her 
figures are from a study of 186 companies, 
made by the United States Chamber of 
Commerce in 1949—Hammett, “Fringe 
Benefits in Utilities,” Public Utilities Fort- 
nightly, March 15, 1951. 


The Future Comes Soon Enough... 
Pension provisions have come to be frequent 
subjects of negotiation at the bargaining 
table. Some of the provisions arrived at 
by collective bargaining in the plans of GM, 
Chrysler, Ford and the steel companies are 
compared by an instructor in labor law.— 
Meder, “Comparison of Pension Provisions 
Arrived At Through Collective Bargaining,” 
University of Detroit Law Journal, Novem- 
ber, 1950. 


California’s Stand on Picketing ...A 
California law professor delineates the pro- 
gressive labor-attitude of that state’s courts, 
particularly with reference to peaceful picket- 
ing—Howard, “The Unlawful Purpose 
Doctrine in Peaceful Picketing and Its 
Application in the California Cases,” Southern 
California Law Review, February, 1951. 


Workmen’s Compensation ... Changes by 
amendment in the provisions of the Missis- 


May, 1951 @ Labor Law Journal 





sippi act are outlined by the Secretary of 
the Mississippi Workmen’s Compensation 
Commission.—Shanahan, “Recent Amend- 


ments to the Mississippi Workmen’s Com- 
pensation Act,” Mississippi Law Journal, 
December, 1950. 
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Again, depending on the type of store, 
patronage and location, the effect of the 
picketing may be more of the signal than 
the informative: type even in regard to 
consumers. This will be the case clearly, 
for example, where the customers are pre- 
dominantly union members; and it may 
well be the case, indirectly, where non- 
union customers unequivocally refuse to 
cross any picket line, regardless of the 
nature or merits of the dispute. 

It is a fact, one should note in this 
connection, that customers have refused to 
enter stores whose owners were dealing 
with bona fide unions representing a majority 
of their employees, simply because the store 
was being picketed; it has made no dif- 
ference, in some such cases, that an inter- or 
intraunion dispute underlay the picketing, 
that working conditions and wages in the 
store were relatively good, and that the em- 
ployees themselves had registered no complaint. 


The third general observation relates to 
the objectives of picketing and is addressed 
to premises falling within the category 
of “retail establishments.” Where the 
establishment is a large-scale enterprise, 
such as Marshall Field and Company in 
Chicago, the picketing may occur in the 
context with which most people are familiar: 
in connection, say, with a strike for higher 
wages, shorter hours, better working con- 
ditions. Such establishments being what 
they are, the picketing will likely be of the 
complex kind: it will be designed to in- 
duce nonconformist employees and striker- 
replacements to stay away from work, and 
will then be subject to the previous analysis 
herein of such picketing; it will be designed 
also to prevent deliveries, services, etc., 
and will thus probably have signal effects; 
and, finally, it will be designed to induce 
customers to withhold their patronage. All 
this, however, will have as its ultimate 
objective the gaining of better wages and 


working conditions than might be secured 
in the absence of such boycotting. 


The case will often be different where the 
establishment picketed is a small one. In 
such a case it is entirely likely that the 
picketing will be designed to make an 
owner-operator join the union and/or ob- 
serve union-imposed business hours, prices 
or other conditions.“ Or the picketing may 
be designed to make the small business 
cease dealing in the products of some 
manufacturer with whom the union is dis- 
puting, in which case it will be secondary 
picketing.* Or the picketing will be di- 
rected to securing jobs for members of the 
picketing union at the expense of existing 
employees, who may be either nonunion 
people or members of a rival union.” Finally, 
the picketing may be directed to organizing 
the employees or to compelling recognition * 
or to aid a strike for higher wages or better 
working conditions. 


Some of these objectives are generally 
unlawful, some generally lawful. Some are 
lawful in some states, unlawful in others. 
Where a large retail establishment is in- 
volved, the picketing will probably have 
other than publicity effects; where the 
establishment is smaller, the probability is 
slighter but still more than a mere possibility. 


The immediate conclusions to be drawn 
from this much of the analysis of publicity 
picketing are two: first, that it is pretty well 
entangled with nonpublicity effects; second, 
that, being used often in connection with 
small retail establishments, it will often 
be designed to reach an unlawful objective. 
The ultimate conclusion may be stated 
both positively and negatively: positively, 
that few generalizations are appropriate in 
regard to publicity picketing; negatively, 
that it seems impracticable to dissociate it 
generally from picketing which has other 
effects. The analysis is, however, as yet 





13 Cf, International Brotherhood of Teamsters 
v. Hanke, 18 LABOR CASES { 65,763, 339 U. S. 
470 (1950). 

14 Cf. Goldfinger v. Feintuch, 1 LABOR CASES 
1 18,057, 276 N. Y. 281 (1937). 

1% Cf. Schwab v. Moving Picture Machine Op- 
erators, 3 LABOR CASES { 60,290, 165 Ore. 602 
(1941). 
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% Cf. Building Service Employees v. Gazzam, 
18 LABOR CASES { 65,764, 339 U. S. 533; Haber 
@& Fink v. Jones, 18 LABOR CASES { 65,846 
(N. Y. App. Div., 1950); Pennock Company v. 
Ferretti, 19 LABOR CASES { 66,231 (N. Y. Sup. 
Ct., N. Y. Co., 1951). 








incomplete. The nature and effects of 
publicity picketing, when such picketing is 
viewed in isolation, have not been explored. 


N THE ASSUMPTION that publicity 

picketing—i, e., picketing designed to 
create a consumer boycott—may accurately 
be viewed in isolation, it would seem that 
three factors require analysis: (1) the 
physical nature of the picketing, (2) the 
“bent” of the persons affected by the 
picketing, and (3) the prevailing climate 
of opinion in regard to picketing. 


Picketing addressed to consumers ez- 
clusively will seldom be of the “overtly 
coercive” kind which has already been 
excluded from discussion. It will seldom 


be conducted in such numbers as physically - 


to block access to the proscribed establish- 
ments. Ordinarily, the pickets will vary 
in number from one to ten, sometimes 
marching in a circle, sometimes in a straight 
line, with more or less smart turns at the 
boundaries of the site which is being picketed. 
The pickets may walk in moody silence, 
wearing placards which describe the estab- 
lishment as “Unfair to Organized Labor”; 
“Unfair to Local [AFL, CIO, etc.]”; 
“This place pays starvation wages”; “The 
rich owner of this business is satisfied to 
see his employees living in a substandard 
way”; “The owner of this business refuses 
to recognize Local ”: etc. The placards 
will seldom be more, seldom less, informa- 
tive. The pickets may sing, more or less 
well. They may supplement the placards, 
when approached by an interested viewer 
(usually not one who intended to enter 
the establishment, anyway), with some ac- 
count of the nature of the dispute. They 
will sometimes throw a hard look at poten- 
tial customers, may accost them, and go 
so far, on occasion; as to grab an arm 
and even wheel a customer about. 


An essential point in the whole analysis, 
however, lies in the activating conviction 
of the picketer. He is probably no profound 
student of the labor movement; he may 
indeed be picketing only on orders. In 
many instances, the picketing may be an 
irksome duty; it is often a cold and weari- 
some chore, especially where the picket has 
worked all night at another job. Neverthe- 
less, success in the performance of his im- 
mediate task is measured, even by the 
reluctant picket, in terms of discouragement 
of patronage. For the ardent picketer, such 
discouragement is a holy goal. These 
matters of the psyche are likely to figure 
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largely in whether the picketing goes off 
smoothly or creates a disturbance; but 
whether or not the picketing substantially 
informs the public, or is even designed to 
do so, is doubtful, entirely apart from the 
psychological set of the picketer, as we 
shall see, 


The imagination is not strained in con- 
cluding that the people to whom publicity 


picketing is presumably addressed ‘vary 
rather widely. However, at least four 
classes maybe distinguished. There are 


those, first, who are so antagonistic to 
unions that they make a point of crossing 
every picket line, except, possibly, where 
it appears to them that to do so may in- 
volve loss of life or limb. Then there are 
those who, being sympathetically disposed, 
will scrupulously, and equally undiscrimi- 
natingly, respect every picket line. A “middle” 
group of indeterminate size and conviction 
will probably give the matter some thought, 
and will make an ultimate decision which 
is probably unpredictable beforehand, even 
by members of this group themselves. The 
final class comprises consumers who are 
themselves union members; they will prob- 
ably, not certainly, respect the picket line. 


Much energy might be spent in further 
speculation as to the responses of these 
groups, or even as to the propriety of the 
grouping. But one fact stands clear, if the 
foregoing discussion is basically sound: 
these consumers learned all they were going 
to learn at the first sight of the picket line 
and the picketing informed of only one thing, 
and that was, at bottom, that to cross the 
line would be to conflict with the goal of 
the picketers. As to the real facts and 
merits of the dispute, the picket line in all 
probability added nothing; a sign with the 
words “Unfair to Organized Labor” may 
be used in connection with an employer 
who is dealing on very good terms with a 
union representing a majority of his em- 
ployees. This is not to say that none of 
the consumers know the true and complete 
story behind the picketing; in fact, some 
may know the story better than even the 
pickets. But it ts to say that detailed 
information did not come from the picket 
line; it probably came, if at all, from the 
“captive press.” 

Some may wish to contend that the 
“middle” group of “indeterminate size and 
conviction” has been neglected in this 
analysis. In respect to them, it may be 
argued, the picketing operates as more than 
a symbol. Further, that “middle” group, 
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human nature being what it is, may really 
be the largest or most important group, like 
the “independents” in political elections. 

The explanation for the conduct of that 
group is undoubtedly important; but it is 
probably as obscure as it is important. 
Personal courage, the degree of desire for 
the commodity proscribed by the picketing, 
extraneous information concerning the dis- 
pute, the “climate of opinion” in the 
community—ali these are involved, and 
in proportions which are not accurately 
ascertainable. 

It takes some courage to cross any 
picket line; normally, it takes none to re- 
spect the picket line. Since it is at least 
“unpleasant” to cross a picket line, the 
height of the desire for the commodity 
which lies on the other side is important: 
A man seeking penicillin for a child stricken 
with pneumonia will probably enter a drug 
store which is being picketed by his own 
union, while a nonunion man seeking ciga- 
rettes might well defer his pleasure—if he 
hasn’t been without too long. A member 
of the “middle” group may respect the 
picket line if he has learned elsewhere that 
employment conditions in the picketed 
establishment are egregiously bad; or he 
may gird his loins and cross if he has similarly 
derived information indicating that the 
picketing is absolutely without merit. 

Closely related is the factor of the climate 
of opinion. If the picketing occurs in a 
strongly unionized town, the decision may 
be swayed one way; conversely, if “public 
opinion” is antiunion a different decision 
may be produced. 

The fascinating cases involve conflicting 
combinations of all these factors: for ex- 
ample, a man of little courage seeking 
something highly desirable in a store being 
picketed by United Mine Workers District 
50, when the whole dispute is located in a 
mineworkers’ town, and when he knows that 
the objective of the picketing is a vicious one. 


HE sounder conclusion to be drawn 

from this analysis of publicity picketing 
would seem to be that, if it is not greatly 
coercive, it is at any rate no more like 
“speech” than signal picketing is. That 
even in its mildest form it partakes of coer- 
cion tends to be proved by the fact that 
it is more or less unpleasant to enter upon 
picketed premises; and when we enter the 
real world, where the assumptions of this 
analysis in favor of mildness do not exist, 
it is probable that the unpleasantness is 
more, not less. 








As to the “speech-content” of publicity 
picketing, while it cannot be denied that 
such picketing tells of the existence of a 
labor dispute, it tells substantially nothing 
else; subsequent effects are no more in- 
tellectually integrated with the informa- 
tional content of publicity picketing than 
they are with that of signal picketing. 


In respect to both, extraneous consider- 
ations are the critical factors: the con- 
sumer’s decision is made, not on the basis 
of what he learns from the picket line, but 
as a result of his physical and moral makeup, 
his need for the proscribed product, his 
prior convictions on the subject of unionism, 
and such information as he may have 
gathered elsewhere as to the merits of the 
dispute—all these, to repeat, in varied, fluid 
and essentially unassayable proportions, 
from man to man. 


If all this is true, can it be maintained 
that publicity picketing is entitled to con- 
stitutional protection? Note the narrowness 
of the question. The question is not whether 
or not, publicity picketing should be de- 
clared unlawful; it is, rather, whether state 
and national legislatures have power, under 
the Constitution, to regulate it or not, as 
they see fit. 


The strongest argument in favor of ac- 
cording constitutional stature to “publicity” 
picketing is the one made most recently 
by Professor Cox.” According to him, such 
picketing contains only residual and inci- 
dental elements of coercion and is primarily 
a kind of publication which national policy 
should read into the Constitution. 


While recognizing the possible force of 
the argument that picketing, being es- 
sentially a proscriptive economic device, is 
not the kind of political argumentation 
which the founding fathers probably had 
in mind in writing the First Amendment, 
Cox nevertheless thinks we Mave traveled 
too far to go back to a rigorous associa- 
tion of First Amendment “speech” with 
criticism of government or advocation of 
political change. 


HE ARGUMENTS against the associa- 

tion of even “publicity” picketing with 
speech seem to me both more numerous 
and more weighty. 


As a matter of principle, which I hope 
I shall be pardoned for giving first place, 
it seems desirable and almost morally in- 
dispensable to insist that the spirit of the 





11 Cox, work cited, footnote 4. 
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Bill of Rights, until amended by consti- 
tutional process, be observed. The Bill of 
Rights was designed to place limitations 
on the power of government; more par- 
ticularly, the fathers, in making speech 
immune to governmental regulation, were 
seeking to preserve the right of individuals 
to criticize or advocate the revision of 
government. Even publicity picketing has 
nothing to do with that; it is essentially 
a species of immediate economic action, 
seeking immediate economic results, and 
having only indirect and incidental relation- 
ships with political argumentation; its in- 
tellectual content is nil. To insist upon 
constitutional stature for publicity picketing 
would be to argue that a businessman has 
a constitutional right to predict that dire 
results will ensue from patronage of a 
competitor. 


In addition to the argument in principle, 
common sense, experience and practical 
wisdom argue against the segregation of 
publicity picketing. Professor Cox, to the 
contrary notwithstanding, it is simply im- 
practicable to accord constitutional status 
to publicity picketing while withholding 
such status from signal picketing or picketing 
addressed to nonconformist employees and 
striker-replacements. 


The foregoing analysis surely makes it 
obvious that, as a general rule, publicity 
picketing cannot be separated from the 
other forms; they are more often than not 


inextricably entangled. As we have seen, 
furthermore, publicity picketing, simply in 
the nature of the case, will often be designed 
to reach an unlawful object—coercion of em- 
ployee choice, unionization of a small em- 
ployer, an unlawful closed shop, etc.—and 
the Supreme Court has held that picketing, 
no matter what kind, is enjoinable if it 
seeks an unlawful object.” 


The appr@Priate conclusion indicated by 
these arguments and the real facts about 
publicity picketing would seem to be the 
one so long, so earnestly and so cogently 
advocated by Professor Gregory and others,” 
namely, that the legislatures be freed to 
deal with picketing in accordance with pre- 
vailing public opinion. The complexity and 
the uneven degrees of importance of publi- 
city picketing, and the varying climates of 
opinion in regard to it, suggest that here, 


among all species of economic action, is a 
most eligible one for particularistic treat- 
ment. Let each community handle the 
problem as it sees fit. 


Conclusions 


(1) The analysis thus far, including that 
in last month’s installment, indicates that 
picketing is a species of aggressive economic 
action chosen for its effectiveness as a boy- 
cott instrument. It is used because, all things 
considered, it is often the most effective 
method of imposing economic pressure on 
businessmen. 


(2) The effectiveness of picketing lies in 
its coercive implications, its symbolic char- 
acter and its proscriptive qualities. As 
regards nonconformist employees and striker- 
replacements, it is unarguably coercive; as 
regards fellow union employees, it operates 
as a boycott symbol or signal; as regards 
the consuming public, it simply proscribes 
the picketed premises, saying only “thou 
shalt not enter.” Its intellectual content 
in any case is nil. 


(3) In view of the foregoing it seems 
inadmissible in principle and unwise in practice 
to hold that any picketing is entitled to 
constitutional status. (Of course this is 
not to say that the legislatures should im- 
mediately proceed to outlaw all picketing.) 
Whether its various manifestations be viewed 
as separate (or separable) components, 
on the one hand, or as usually inextricable 
concomitants, on the other, the conclusion 
should be the same. Picketing addressed 
to nonconformist employees, striker-replace- 
ments, fellow union employees and consumers 
is a single institutional activity; it will usually 
be addressed, complexly, to more than one 
of these general classes; therefore, to hold 
it entitled to constitutional protection in 
one of its manifestations would inexorably 
involve an undesired extension to others. 
On the other hand, even if it were possible 
to separate the various effects, no rational 
ground for constitutional protection would 
exist. For picketing in connection with a 
labor dispute is simply not the kind of 
activity which the First Amendment was 
designed to place beyond the regulative 
reach of government. 





1% Empire Storage & Ice Company v. Giboney, 
cited at footnote 10. 

1% See, for example, Gregory, ‘‘Peaceful Pic- 
keting and Freedom of Speech,’’ 26 American 
Bar Association Journal 709 (1940); Teller, 
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“‘Picketing and Free Speech,’’ 56 Harvard Law 
Review 180 (1942). Compare Dodd, ‘‘Picketing 
and Free Speech: A Dissent,’’ 56 Harvard Law 
Review 532 (1943). 
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Meetings of Labor Men 


Conventions of unions scheduled for May, 
reported from various sources, include the 
following: American Federation of Hosiery 
Workers (Ind.), May 7, Philadelphia; Kan- 
sas State Federation of Labor (AFL), May 
4, Hutchinson; Iowa State Federation of 
Labor (AFL), May 8, Cedar Rapids; Rail- 
road Yardmasters of North America (Ind.), 
Buffalo, New York; International Plate 
Printers, Die Stampers & Engravers’ Union 
of North America (AFL), May 14, Wash- 
ington, D. C.; Brotherhood of Railway & 
Steamship Clerks, Freight Handlers, Ex- 
press & Station Employes (AFL), May 14, 
San Francisco; Georgia State Federation of 
Labor (AFL), May 16, Atlanta; Interna- 
tional Union of Elevator Constructors (AFL), 
May 21, San Francisco; International Brother- 
hood of Firemen and Oilers (AFL), May 
21, Chicago; United Wall Paper Craftsmen 
& Workers of North America (AFL), May 
21, Chicago; Virginia State Federation of 
Labor (AFL), May 21, Richmond; Arkansas 
State Federation of Labor (AFL), May 21, 
Texarkana; and Missouri State Federation 
of Labor (AFL), May 24, St. Louis. 

On April 12 and 13, the Ninth Annual 
Industrial Relations Conference was held at 
the University of Minnesota Center for Con- 
tinuation Study in Minneapolis. The con- 
ference was conducted by the staff of the 
Industrial Relations Center of the University 
of Minnesota in cooperation with the Twin 
Cities Chapter of the Society for Advance- 
ment of Management. 

A spring conference of roundtable discus- 
sions will be held by the Industrial Rela- 
tions Research Association May 18-19 at the 
Hotel Gibson in Cincinnati. Topics will in- 
clude industrial relations problems in a de- 
fense economy, human relations problems 
within unions, wage and salary stabilization, 
manpower mobilization, effective communica- 
tions, grievance arbitration systems, compara- 
tive labor movements, and settling disputes. A 
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registration fee of $1 will be charged for 
the conference. Communications can be sent 
to: Industrial Relations Research Associ- 
ation, Office of Secretary-Treasurer, Park & 
University, Temp 3, Room 5, Madison 5, 
Wisconsin. 


How About Small Business? 


The part that small business is playing 
in the defense production effort was outlined 
last month by John D. Small, chairman of 
the Munitions Board of the Department of 
Defense. After a series of meetings with 
leaders in the Defense Production Adminis- 
tration, Mr. Small announced these high- 
lights in the general program to bring small 
business into defense production and at the 
same time to broaden the nation’s industrial 
base of suppliers: 

Assignment of small business specialists 
to each Armed Services procurement office 
throughout the country. 

Agreement on the payment of justifiable 
price differential in negotiated procurements 
to accomplish the objectives of broadening 
the industrial base of suppliers. 

A fixed program of encouraging subcon- 
tracting. 

Provision to divide many negotiated pro- 
curements into small lots to allow multiple 
awards. 

Affirmation of a policy calling for the 
maximum use of the nation’s industrial ca- 
pacity already available, with limited use of 
“certificates of necessity” for those cases 
where open industrial capacity is not avail- 
able. 

The January total of military contracts 
reported to the Munitions Board rose to 
$3,984,000,000, about four times more than 
the average for the preceding six months. 
The share of small business (employing 
fewer than 500 persons) kept up with the 
quadruple expansion. In number of con- 
tracts, small business continued to get 
seventy-three per cent of the total, as during 
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the preceding six months. But in total 
value in dollars, it got only seventeen per 
cent. This amounted to $661 millions for 
small business in January, compared with 
an average of $239 million for the preceding 
six months. 

In the aircraft industry, Boeing reported 
that it provides work for more than 2,000 
subcontractors, half of them employing 
fewer than 500 workers. The figure does 
not include the sub-subcontractors supply- 
ing the 2,000. About two thirds of the air- 
frame prices of military airplanes made by 
Boeing are being passed on to other com- 
panies. About 42.1 per cent of each Air 
Force dollar received for aircraft costs is 
diverted to subcontractors alone, and another 
twenty-five per cent to material and parts 
suppliers. 

In addition, a recent order for 1,120,000 
pieces of underwear for the Army was broken 
down so that twenty-one firms got con- 
tracts, fourteen of them small enterprises. 
Another order for 980,000 pairs of combat 
boots was given to seventeen manufacturers, 
eight of them small. The purchase of 
135,000 electronic control boxes was given 
to five firms, and four manufacturers shared 
an order for 6,000 radio sets. A million- 


dollar purchase of .30 calibre ammunition 
clips was split three ways, two to small 


business. And a thirteen-million-dollar pur- 
chase of fire control apparatus, which normally 
would be filled from two sources, was split 
into twenty-five contracts. 

But a strong dissent on how small busi- 
ness is doing was heard from the Public 
Affairs Institute, printed in the April 23 
issue of Trainman News. The article quoted 
the Senate Small Business Committee as 
saying that “thousands of small manufac- 
turing establishments are today facing ex- 
tinction.” Businessmen from small firms 
testified that they were having trouble in 
getting materials. In aluminum alone, the 
committee estimated that 14,000 fabricators 
will “be forced to go out of their present 
business.” The little men were having trouble 
procuring steel, aluminum, chemicals, cop- 
per, rubber and other materials necessary to 
keep their plants in operation. 

The PAI article quoted a headline from 
the February 24 Wall Street Jowrnal : “Federal 
Aid for Small Businessmen Will Be Slight 
Despite Talk,” and “Officials Expect that 
Many Will Close in Months Ahead Without 
Defense Work.” The National Production 
Authority was credited with making a start 
toward meeting the criticism of small busi- 
ness by issuing the directive against expan- 
sion by large concerns until it is established 
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that “no open facilities are available for 
subcontracting operations.” The directive 
provides assistance for small business in 
procuring fabrication equipment, priority in 
attention on applications for loans or certi- 
ficates of necessity and special leniency in 
the graduation of percentage allowances for 
accelerated depreciation. 


Said PAI: “Small independent business 
establishments are part and parcel of the 
nation’s industrial democracy. The free en- 
try into a business, the unrestricted access 
to materials and markets, and the right to 
compete for business either in mining, manu- 
facturing or distribution are the basic 
characteristics of American industrial democ- 
racy.” Recommendations included a con- 
trolled materials plan with mandatory 
allocation of materials in short supply to 
plants engaged in defense and essential 
civilian production ; government loans to small 
firms for tiding over in periods of material 
shortages; avoiding useless siphoning off of 
scarce materials from civilian production; 
and a requirement that each prime con- 
tractor submit a proposed subcontracting 
plan as a condition of receiving contracts 
Over a certain amount. 


2,700,000 on Escalator 


Changes in consumer prices now affect the 
pay of about 2,700,000 workers, mostly con- 
centrated in five industries, including not 
only workers covered by union contracts but 
also those nonunion office personnel whose 
pay is raised at the same time as the pro- 
duction worker. The figure is the result of a 
study by the National Industrial Conference 
Board. 


The largest group are the one million non- 
operating railroad employees that came 
under a union contract signed March 1, 1951. 
Automobiles and parts accounted for 757,000 
workers; electrical machinery and equipment, 
163,000; machinery and machine tools, 
134,000; and building construction, 120,000. 


More than a million of the workers in- 
volved in the escalator provisions are in CIO 
affiliates. With the inclusion of the recently 
signed contracts for nonoperating railroad 
workers, the AFL total is close to a million. 
As a single union, the United Auto Workers 
stands out, with 818,834 workers covered 
in the automotive, machinery and other in- 
dustries. The International Union of Elec- 
trical Workers is another big one, with 
168,921 workers covered by agreements that 
include cost-of-living clauses. 
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Most frequently, the NICB study points 
out, wage changes are tied to prearranged 
formulas, which, in eighty-nine contracts 
signed since June 1, 1950, vary from one 
cent for each one point change in the index 
to one cent for each 1.67 point change. The 
dominant formula is that in the General 
Motors contract—one cent for each 1.14 


points. It is used in two thirds of the. 


eighty-nine escalator contracts studied. 
Quarterly adjustments are called for in 
seventy-three. 


Aircraft Empioyment Climbs 


During the first six months after fighting 
began in Korea, employment in the manu- 
facture of aircraft and parts increased by 
100,000. The January, 1951 figure for the 
industry stood at 362,000. 

A survey by local employment offices of 
the state employment security agencies 
showed that employment in eighty-one firms 
—accounting for ninety per cent of the 
industry’s employment—had increased by 
about twenty-five per cent since September, 
1950. A further increase of at least twenty 
per cent by July was anticipated by em- 
ployers interviewed in January. 

Shortages of highly skilled and technical 
workers needed in planning and designing 
were widespread in the industry, most nota- 
bly engineers, draftsmen, tool designers, all- 
round machinists and highly skilled machine 
operators. In addition, there were shortages 
of screw machine operators, turret lathe 
operators and other semiskilled production 
workers, as well as stenographers, typists 
and other clerical workers. So far the 
shortages do not seem to have impeded pro- 
duction. 


Dollar Suffers from Anemia 


Nowadays it takes $23.74 to buy the gro- 
ceries that a $10 bill used to buy before 
World War II, and general cost-of-living 
necessities that would cost $100 in 1939 now 
cost $185. The figures were reported by 
Mrs. Aryness Joy Wickens, Deputy Commis- 
sioner of Labor Statistics. 

The 1939 $10 would buy a ten-pound sack 
of flour, a five-pound bag of sugar, fifteen 
pounds of potatoes, two loaves of bread, 
seven quarts of milk, a six-pound rib roast, 
two pounds of bacon, two pounds of butter, a 
package of rolled oats, two dozen oranges, 
a pound of coffee, a five-pound head of cab- 
bage, three pounds of green beans, two pounds 
each of veal cutlets and pork chops, a can 
of salmon, three pounds of onions, a pound 
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of cheese, two dozen eggs, three pounds of 
apples, two cans of tomatoes, two bunches 
of carrots, a can of peaches, two cans of 
peas, a head of lettuce and a box of dried 
prunes. 

Today’s $10 can hardly stand up. It buys 
a measly ten pounds of flour, five pounds 
of sugar, fifteen pounds of potatoes, two 
loaves of bread, seven quarts of milk, a six- 
pound rib roast and only one pound of bacon. 
This would leave a magnificent twenty-three 
cents change out of the $10 with which one 
could buy a few of those green beans. 

It takes $100.50 to buy the clothing that 
$50 used to buy and $103.50 to buy the house 
furnishings that $50 used to buy. Services, 
bus and street car fares, amusements, laun- 
dry and a variety of other things that every 
family buys have also increased in price. 
Rents are up considerably in the cities in 
which rent control has been removed, but 
since rent control is still maintained in many 
of the large cities, rents have advanced on 
an average of about twenty-eight per cent 
since 1939—less than other important ele- 
ments in living costs. Utilities are among 
the few major items of the family budget 
which have increased very little since World 
War II. 

Retail food prices were estimated on the 
average to have remained unchanged be- 
tween February 26 and March 15. It was 
the second consecutive two-week period in 
which food prices did not show increases, 
and was largely the result of sharp declines 
for some fresh fruits and vegetables. When 
this group was excluded, prices for other 
foods averaged about one per cent above 
those for February 15. 

The Bureau of Labor Statistics estimated 
the Retail Food Price Index for March 15 
to be 225.6, about 0.2 per cent below the 
previous month, fifteen per cent above the 
previous year and eleven per cent above the 
pre-Korean June, 1950 prices. 


Strike Idleness Rises 


New work stoppages numbered 400 in 
February—the same number as in January 
and about double that for February last 
year. But total workers engaged in new 
stoppages increased to 220,000 from 185,000 
in January. 

The largest February work halt affected 
about 70,000 workers in 160 woolen and 
worsted mills in the New England and 
middle Atlantic states. About 25,000 bi- 
tuminous coal miners in West Virginia and 
10,000 lumber and sawmill workers in 
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Washington and Oregon also were out for 
brief periods. All other stoppages for the 
month involved fewer than 10,000 workers 
each. 


February idleness at establishments di- 
rectly affected by work stoppages increased 
by about forty per cent, from 1,200,000 
man-days in January to about 1,700,000 in 
February. This was largely due to the 
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woolen strike. The figure, however, was far 
short of the 8.5 million man-days of idleness 
recorded in February, 1950, when the coal 
and Chrysler strikes were going on. Total 
strikes in effect in February, including those 
already in progress at the beginning of the 
month, numbered 600, with an estimated 
300,000 taking part, compared with 550 in 
January involving 215,000 workers. 


May, 1951 @ Labor Law Journal 




















Total figures for 1950, recently released, 
show that the number of strikes beginning 
in 1950 was the third highest on record, ex- 
ceeded only by the 4,956 in 1944 and the 
all-time high of 4,985 in 1946. But man-days 
idle decreased from 50,500,000 in 1949 to 
38,800,000 in 1950. About 2,410,000 workers 
were involved in work stoppages beginning 
in 1950. Disputes resulted in 4,843 work 
stoppages in 1950, a third more than the 
3,606 recorded in 1949. 


Insurance Companies Dominant 
in Employee Benefit Plans 


The chart on page 396 shows the results 
of a survey of voluntary employee benefit 
plans that was conducted by the Research 
Council for Economic Security, Chicago, 
and reported in the February, 1951 issue of 
The Spectator. Insurance companies proved 
to be the largest carriers in most types of 
plans. In pension and retirement plans, the 
insurance companies are the largest car- 
riers, but more than half are carried by em- 
ployers or by trust plans. Only in the case 
of prepaid hospitalization plans do insurance 
companies take second place; in all others— 
surgical benefit, prepaid medical care and 





organized cash sickness—they carry two out 
of three plans. 

The survey was carried out in twelve 
metropolitan areas—Atlanta, Chicago, Cleve- 
land, Detroit, Houston, Indianapolis, Min- 
neapolis-St Paul, Philadelphia, Pittsburgh, 
St. Louis, Salt Lake City and San Francisco. 
Altogether, 19,751 questionnaires were sent 
out, and over a third of them were returned, 
giving data on over two and a half million 
workers. 

Two facts stand out: there is a substantial 
amount of voluntary protection in force in 
industry; and there is a lack of uniformity 
with regard to either the type of plan or 
the rate of development in the different 
areas. 


Not as Much as Expected 


Homebuilding for the month of March, 
as measured by the estimated 93,000 new 
permanent nonfarm dwelling units started, 
was showing a less-than-seasonal gain of 
sixteen per cent over February, but it was 
still the highest March figure on record with 
the exception of 1950, when homebuilding 
was having an unprecedented boom. The 








New Wage Board, New Chairman 


Dr. George W. Taylor accepted an ap- 
pointment April 20 by’ President Truman 
to serve as chairman of the reconstituted 
eighteen-man Wage Stabilization Board “for 
the organization period.” Dr. Taylor, pro- 
fessor of industry at the Wharton School 
of Finance and Commerce, University of 
Pennsylvania, will probably hold the post 
until July 1, when the Defense Production 
Act expires. 

The new board is to consist of six mem- 
bers each from labor, industry, and the 
public. The United Labor Policy Commit- 
tee, whose members speak for the CIO, 
AFL and most of the railroad brotherhoods, 
voted April 30 to end their March 1 walk- 
out from mobilization jobs which had been 
made in protest of the administration’s wage 
stabilization policy. Labor men nominated 
by ULPC to sit on the new board were 
Harry C. Bates, Elmer Walker and William 
C. Birthright, AFL; and Emil Rieve, Joseph 
A. Beirne and John Livingstone, CIO. 

Cyrus S. Ching, chairman of the old board, 
will return to his job of directing the Federal 
Mediation and Conciliation Service, from which 
he had been temporarily transferred to head 
the Wage Stabilization Board. 
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Dr. GEORGE W. TAYLOR, chairman 
of the new Wage Stabilization Board 
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February-March gain, looked at only as a 
gain, was the lowest recorded except for 
some of the war years. It seemed that the 
credit curbs of last October 12 were begin- 
ning to take effect. 

The first-quarter housing volume of 260,000 
new units this year leaves only 590,000 to 
be started in the nine remaining months— 
or a sharp drop to an average of about 65,000 
a month—if homebuilding is to be confined 
to the suggested maximum of 850,000 dwell- 
ings for 1951. The March figure compares as 
follows with selected previous months: 


1950 
March 117,300 


.... 149,100 


1951 


January 
February . 


First quarters 


Figures for the year 1950 showed that 
city building was at an all-time high in 
dollars. Urban building was valued at $10.4 
billion, a forty per cent increase over 1949. 
Housing accounted for most of the gain, 
although all major types of building con- 
struction shared in the record. 

Building permits were issued in 1950 for 
$6.2 billion worth of all kinds of residential 
building and for over 830,000 new dwelling 
units. These totals are far above 1949. Three 
fourths of the new dwellings (625,000) were 
single-family homes. These represent a rise 
of more than fifty per cent over 1949 volume, 
compared with the relatively slight gain of 
six per cent in new rental apartments (units 
in two-or-more-family structures). Public 
rental housing (33,000 units) constituted six- 
teen per cent of the 206,000 city apartments 
authorized in 1950. 

Practically all large cities reported a rise 
in the permit volume of single-family houses 
last year, but many reported less rental 
housing. Among the latter were New York, 
Los Angeles, San Francisco, Seattle and 
Washington, D. C. Washington reported 
a sixty per cent drop last year. 

There has been very little change since 
the war in the location of new housing as 
between large and small cities. The smallest 
localities (less than 10,000 population), as 
well as the medium-sized and large cities, 
shared proportionately in the extraordinary 
rise in urban housing authorized in 1950. 
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Defense Work Increasing 


Continued expansion of production for 
defense kept employment on the increase in 
many defense industries in the first part of 
this year, but failed to offset normal declines 
caused by seasonal factors and less normal 
declines caused by material cutbacks. Be- 
tween November and January, employment 
declined in seven out of ten areas. 

Declines in nonmanufacturing employment 
were chiefly responsible for the drop in four 
out of five areas surveyed by local offices 
of state employment security agencies, but 
factory employment, stimulated by defense 
orders, rose in most sections. 

A survey by the Bureau of Employment 
Security in 151 of the nation’s major pro- 
duction centers showed that most tight or 
balanced labor supply areas still had not 
reached a stage of critical manpower short- 
age in January. Only ten of the thirty-eight 
areas so classified were considered to have 
a tight rather than balanced labor supply— 
Wichita, Dayton, Flint, Davenport-Rock 
Island-Moline, Rockford, South Bend, Hart- 
ford, New Britain, Allentown-Bethlehem- 
Easton and York. Although a number of 
employers reported that it was difficult to 
estimate future manpower requirements, the 
majority thought that employment would 
rise in about ninety per cent of the major areas. 

The flow of contracts for defense goods 
and the extent of defense production in- 
creased substantially between November and 
January. But defense production was still 
of rather minor importance compared with 
civilian goods production and services. De- 
fense employment so far has been concen- 
trated in aircraft plants ‘and modification 
centers, ordnance plants, naval shipyards, 
arsenals and at military installations. 

Extensive reactivation, reconversion and 
new defense construction projects were get- 
ting under way in most areas. Within the 
limits imposed by government regulations 
and the availability of materials, employment 
on homebuilding and construction of essen- 
tial community facilities was expected to 
call for large numbers of workers. A gen- 
erally upward trend in other nonmanufac- 
turing activities—trade, service, transportation 
and government—was anticipated, impelled 
partly by warmer weather for outdoor work 
and partly by the direct and indirect effects 
of the defense program. 

One limitation on out-of-area recruitment 
of needed skilled workers was the great 
shortage of certain skills. Another was the 
shortage in rental units in some industrial 
centers where recruits may have to be relied 
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on to a great extent to meet manpower 
requirements. Already in a few areas, the 
housing shortage was contributing to turn- 
over at defense plants. 

The shortage of materials assumed greater 
importance in January. In most areas inability 
to purchase sufficient quantities or slow deliv- 
eries of metals was a problem. Steel was 
most commonly short, followed by copper, 
brass and aluminum. Other hard-to-get 
materials were rubber, wool, nylon, rayon, 
paper, chemicals and building supplies. 


Layoffs were fairly common, but they 
mostly involved few workers and were for 
relatively short durations. Among those 
affected were producers of radios, television 
sets, autos and equipment, stoves, refrigera- 
tors, heat control devices and rubber prod- 
ucts. Some plants had to put workers on 
short schedules or change schedules of plant 
operations. 

Some big cutbacks in civilian goods seem 
to be inevitable, but how well these cutbacks 
will mesh with expanding orders remains 
to be seen. Hardest hit will probably be 
auto centers in Michigan, and areas in Indi- 
ana, Illinois and other central states where 
there is a concentration of production of 
such things as refrigerators, television sets 
and other household goods. 

There were many examples of extending 
employment opportunities to women. An 
aluminum plant in Louisville is hiring women 
in considerable number, and production jobs 
in aircraft work are open to women in Fort 
Worth and San Diego, in chemicals in Chat- 
tanooga and in a small ordnance plant in 
Spokane. In most areas, however, women 
were not finding the defense jobs they were 
seeking and many instances of failure to 
relax other specifications were to be noted. 





Not a “Trade Agreement” 


In a case in the New York Supreme Court, 
an agreement between a union representing 
recording artists and a company producing 
recorded programs for radio broadcasts, pro- 
viding for the compensation to be paid to the 
artists, was held to be a valid collective 
bargaining agreement under the amended 
NLRA and New York laws. The agree- 
ment was held not to be a “trade agreement” 
into which a union may not lawfully induce 
an employer to enter, because: 

(1) By its language the agreement dealt 
with wages and working conditions of the 
union members. - 


(2) Negotiations for the agreement were 
conducted between the union and producers 
who used the services of the union members. 


(3) The parties had in the past entered 
into similar agreements without claiming 
that they were “trade agreements” rather 
than collective bargaining agreements. 


Said the court: “The plaintiff's argument 
that the code is merely a ‘trade agreement’ 
rather than a collective bargaining agree- 
ment#may be disposed of summarily. The 
language of the code itself [the agreement 
in question, called “Code of Fair Practice 
for Transcriptions and Recordings for Radio 
Broadcasting Purposes”] is typical of col- 
lective bargaining agreements and specifically 
states that it ‘is an agreement drafted after 
conferences and negotiations and represents 
a fair and amicable adjustment of the mini- 
mum wages and working conditions of tran- 
scription artists, thus insuring more stable, 
harmonious and ethical conditions in the 
industry’.” (Lang-Worth Feature Programs, 
Inc. v. Manning, 19 LaBor Cases { 66,270, 
New York Supreme Court, March 22, 1951.) 
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ly indigent. To this part of the program 
insurance as such has no contribution to 
make at all, although, at the risk of break- 
ing down the dividing line between tax- 
supported medical care and medical-care 
insurance, it would be possible to use 
medical-care insurers as the agents of the 
state in distributing medical care to the 
indigent. This service function could very 
easily be combined with universal insurance 
of the catastrophe reimbursement type. The 


‘entire population, including the medically 


Rank and File 








indigent (whose number would be mini- 
mized as a result of universal coverage), 
would be automatically protected for ca- 
tastrophic medical loss, the state contributing 
the funds necessary to cover benefits for 
the latter. Medical costs less than ca- 
tastrophic for the medically indigent could 
be covered as now, or these could also be 
provided on a fee-for-service basis by a 
statutory insurer at state expense. 


[The End] 
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TAXES—tThe Tax Magazine 


% This magazine is published to promote sound 
thought in economic, legal and accounting 
principles related to all federal and state taxa- 
tion. . To this end it contains signed arti- 
cles on tax subjects of current interest, reports 
on pending tax legislation, court decisions and 
administrative rulings relating to tax laws, and 
other tax information, book reviews, etc. 

The editorial policy is to allow frank discus- 
sion of tax issues. Subscription rate—$6 for i iia 
12 monthly issues. Write for sample copy. 








* Essentially, the purpose of the Journal is 
to stimulate and facilitate the exchange of 
professional views in a highly specialized field 
of law. Each issue presents signed articles— 
by specialists, public officials, and other au- | 
thorities—on legal problems involved in the | 
preparation, packaging, labeling, storage, and | 
distribution of foods, with respect to nutrition, | 
health, and the general public welfare, in ad- | 
dition to notes on legislative, administrative 

and judicial developments. Issued monthly; | 
subscription rate—$10 a year, including binder 
for year’s issues. Sample copy sent on request. | 
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Insurance Law Journal 

% Month after month, this helpful magazine 
presents timely articles on pertinent subjects 
of insurance law, digests of recent decisions, 
comments on/pending legislation, rulings of 
state commissioners and attorneys general, 
and other features reflecting the changing 
scene of insurance law. The Journal is edited 
exclusively for insurance law men, by insur- 
ance law men. Emphasis is on the insurance 
law fields of Life, Health, and Accident, Fire 
and Casualty, Automobile, and Negligence. 
Issued monthly ; subscription rate—$10 a year, 
including a handsome binder for permanent 
filing of each monthly issue for a year. Send 
for a sample copy. 
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A LOOK BACK 





—to May 4, 1886 




















THERE WAS a considerable 
amount of unrest in Chicago toward the end of April, 1886. 
A national strike for an eight-hour day was planned for May 1, 
and in Chicago not only was the eight-hour movement espe- 
cially vigorous, but the radical element of labor was taking 
an active part in it. Huge demonstrations were expected, and 
the police were prepared for any eventuality. Anticipatory 
strikes broke out throughout the city during April, and the 
police were constantly bre: iking up meetings, innocent and 
otherwise, to be sure that nothing happened. 


7 
Phe FIRST OF MAY was rather 
an anticlimax. Between thirty and forty thousand workers 
walked out, but there were no disturbances, and what demon- 
strating there was, was peaceful. Some employers even made 
signs of coming around to labor’s way of thinking on the 
eight-hour question, though most seemed ready to hold out for 
quite a while. 

Then on May 4 a bomb was thrown which killed seven 
policemen, and injured sixty-five. As it happened, the throwing 
of the bomb had nothing to do with the eight-hour strikes. A 
skirmish between strikers and the police had occurred the day 
before at a plant where the employees had been on strike for 
two months in an attempt to have their union recognized, and 
a worker had been killed. A mass meeting was planned, to be 
held in Haymarket Square, in protest of police brutality. How- 
ever, though a great turnout was expected, only about 1,300 
people came. A number of labor leaders spoke, most of them 
the “radicals” of their day. The meeting was orderly and quiet, 
and towards the end, when it turned windy and rainy, the 
crowd dwindled down to about a fourth of its original size. 

Suddenly, the police arrived on the scene, and the group 
was ordered to disperse. Some obeyed, some protested. As the 
police captain turned to give his orders to his men, the bomb 
was thrown. 


A PERIOD of public hysteria fol- 
lowed, in which the general cry was for the heads of the 
“revolutionaries.” Eight known radicals were indicted, some 
who had been at the meeting, some who had been nowhere 
near. It was never known who threw the bomb; but the trial, 
nevertheless, resulted in five hangings, two sentences of life 
imprisonment and one of fifteen years. 

But the “Haymarket Affair” was not quite over. An 
epilogue was written by Governor John Altgeld of Illinois in 
1893, at the cost of his political career. At the petition of some 
60,000 persons the trial was investigated thoroughly and the 
governor wrote a pardon, charging ‘the community of Chicago 
with judicial murder. Unfortunately, the dead could not 
rise again. 







































